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(1) Concerning the origins of the concept of sovereignty and the
modern state, see Dieter Grimm, The Modern State: Continental
Traditions, in Guidance, Control and Evaluation in the Public
Sector 89, 91-94 (Franz-Xaver Kaufmann et al. eds. 1986).

(2) Neil Maccormick, Questioning Sovereignty. Law, State and Nation
in the European Commonwealth 95 (Oxford 1999).
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(1) Thomas Poguntke & Paul Webb, The Presidentialization of
Contemporary Democratic Politics: Evidence, Causes, and
Consequences, in The Presidentialization of Politics. A
comparative Study of Modern Democracies 336, 350 (Oxford
University Press 2006).

(2) According to Christian Walter, Constitutionalizing (Inter)national
Governance — Possibilities for and Limits to the Development of an
International Constitutional Law, 44 German Yearbook of
International Law 170, 193- 196, constitutions need to be
complemented with other documents to obtain a complete picture
of the structure of public authority. As a consequence, constitutions
are better seen as “partial constitutions,” since they no longer
comprehensively regulate public authority exercised within the
state.
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- From Hugo Grotius' De Jure Belli Ac Pacis (1620-1625), the concept

of state sovereignty could be traced. Nevertheless, it was Christian

Wolff (1679-1754) who expressively stated the principle as part of

the modern international law. Despite the efforts by many scholars

and states, the principle of state sovereignty was not formally

declared and widely accepted by the world until the establishment of
the United Nations after the Second World War.
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(1) This was a well-known approach by Professor Louis Henkin. See
Oscar Schachter, "The Decline of the Nation-State and its
Implications for International Law", in Charney, Anton and
O'Connell (eds.), Politics, Values and Functions, Martinus Nijhoff
Publishers (1997), at 13.

(2) See for example Magdalena Martin Martinez, National Sovereignty
and International Organizations (1996), at 64.

(3) O. Schachter, In his article, Professor Schachter said that out of
respect for Professor Louis Henkin, he used the word "autonomy"
for "sovereignty".
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.%the internationalization of lawmaking processesius il

(1) Robert Keohane & Joseph S. Nye, Power and Interdependence 7-8
(Longman 2001).

(2) "Over the past few decades (...)the internationalization or
globalization of government in certain spheres, with an increasing
number of issues being allocated to or addressed by international
and supranational levels of authority”, G. de Burca, Reappraising
Subsidiarity’s Significance after Amsterdam, Harvard Jean Monnet
Working Paper, 7/99, (2000).

(3) To be sure, globalization might interchangeably refer to political,
economic, and social processes that transcend national boundaries,
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as well as to the creation of international regimes and other forms
of cooperation to regulate these processes (which is properly a
response to globalization).
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(1) Markus Krajewski, Democratic Legitimacy and Constitutional
Perspectives of WTO Law, 35 Journal of World Trade 167 (2001).
(2) Jost Delbruck, Exercising Public Authority Beyond the State:
Transnational Democracy and/or Alternative Legitimation

63 LpalanByly Axigildl) Eigand) dlaa



bl Al aud) L) daaa 1lg /.2

A el e sladll gl sl (B Le ) ALYl
Clasl) agle 31 Le g93n ) 63 Lae cdaasSall cillalil] (g 353l
.Mtransnational government networks asaall sylall 4 Sall
B oo ol dsall lebasall ) (3 BpasSal) lSuall o3 o5 of (Sas
sda sl Wl <y Jo ceXecutive  agreements duisdll cuLalay|
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e @lSed Sy cdallal) 3yladil) dadaia Ul doladll c)))sl CilSed
SIS 03a o eyl (e il Aady ¢ LS Aplal) de pana
U Sl Ladgas old daaae cildls) o claales e el y
b s A gl ac )il aay labi o Jaad) (e )
(Cl€adi ) oda A oy Sly Al o Al A b Y il oda L)
e Gl Lgdillag 5y 3liay oslaill dga Sal) llaluc B L) ¢(g aY L

t5alaas cCuliagis el glall Ciligae CulSadl) oda jaats Aial) cilllull

Strategies?, 10 Indiana Journal of Global Legal Studies 29, 35
(2003).

(1) This phenomenon has been identified and thoroughly explored by
Anne-Marie Slaughter in several articles and ultimately a book:
Anne-Marie Slaughter, A new World Order (Princeton University
Press 2004).

(2) 1d. at 45-49.
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(1) See Id. at 168-195. Extensive empirical research in this area is still
pending.

(2) Robert 0O. Keohane, Sovereignty, Interdependence, and
International Institutions, in Ideas and Ideals: Essays on Politics in
Honor of Stanley Hoffmann 91, 92 (Linda B. Miller & Michael
Smith eds. 1993): “It is now a platitude that the ability of
governments to attain their objectives through individual action has
been undermined by international political and economic
interdependence”; Anne-Marie Slaughter, Sovereignty and Power
in a Networked World Order, 40 Stanford Journal of International
Law 283, 284 (2004).

(3) Benedict Kingsbury, Nico Krisch & Richard B. Stewart, The
Emergence of Global Administrative Law, 68 Law and
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Contemporary Problems 15, 16 (2005).

(1) Jost Delbruck, Transnational Federalism: Problems and Prospects
of Allocating Public Authority Beyond the State, 11 Indiana
Journal of Global Legal Studies 31, 39 (2004): “The concept of
public authority is not restricted to the exercise of enforcement
powers.”

(2) Delbruck, op. cit., 8, at 35-36: “Domestic law that appears to be
genuinely *homemade’ is actually nothing but a rubberstamped
regulation worked out at the level of 1GOs.” For example, in the
EU, many national norms merely reproduce what was established
in EU directives or refer to the text of the directive itself. Sue
Arrowsmith, Legal Techniques for implementing Directives: A
Case Study of Public Procurement, in Lawmaking in The European
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Union 491 (Paul Craig & Carol Harlow eds. 1998).

(1) One might distinguish between sovereignty and autonomy. David
Held, Democracy And The Global Order 100 (Stanford University
Press): “Sovereignty refers to the entitlement of a state to rule over
a bounded territory, while autonomy denotes the actual power a
nation-state possesses to articulate and achieve policy goals
independently.” The argument here is that globalization and the
proliferation of international regimes have an impact upon both.

(2) DAvVID HELD, MoDELOS DE DEMOCRACIA 382 (Alianza 2002) [author’s
translation].
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(1) 1d. at 383-385.

(2) One of the effects of globalization has been the blurring of the
private/public distinction. The role of private actors in international
lawmaking will be further analyzed by my colleagues on this panel.
This raises particular problems for global governance. Slaugher,
op. cit., 9, at 10: “We need global rules without centralized power
but with government actors who can be held to account through a
variety of political mechanism. These government actors can and
should interact with a wide range of non-governmental
organizations (NGOs), but their role in governance bears distinct
and different responsibilities.”
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(1) Saskia Sassen, Losing CoNnTROL? SOVEREIGNTY IN AN AGE OF
GroeaLizaTioNn 29 (Columbia University Press): “The state itself has
been a key agent in the implementation of global processes, and it
has emerged quite altered by this participation.”

(2) Id. at 31.

(a5 Lgild ¢ allail] S Balpasll o8y aey a3l ) 48l mey candy @A 135SE (3)

a1 Ul i Ao @lld (e Bae Apuge Glalue b o Jlall cadgl) s
i) sagaal) Ll gl 558 lalaiall (Bpaa 423U dpaallsplal) Lualal) 4l
Al QL) Gsdia lisaay (msnsy! ALY lia s Apallad) 3)lail) 4 akiie
e siall
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(1) David Held, Models Of Democracy, op. cit., at 135.

(2) Christian Walter, Constitutionalizing (Inter)national Governance —
Possibilities for and Limits to the Development of an International
Constitutional Law, op. cit., at 175-183; David Held, Models Of
Democracy, op. cit., at 386-388.
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(1) Christian Walter, Constitutionalizing (Inter)national Governance —
Possibilities for and Limits to the Development of an International
Constitutional Law, op. cit.,, at 186-187; Kingsbury, Krisch &
Stewart, op. cit., 13, at 22-23.

(2) Kingsbury, Krisch & Stewart, op. cit., 13, at 22.

(3) Walter, op. cit., 4, at 188, arguing that the international legal order
becomes decentralized.

(4) Anne-Marie Slaughter, The Real New World Order, 76 Foreign
Affairs 183, 184 (1997): “The state is not-disappearing, it is
disaggregating into its separate, functionally distinct parts.”
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.centralization of power in the executive
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(1) Peter Haggenmacher, Some Hints on the European Origins of
Legislative Participation in the Treaty-making Function, 67
CHICAGO-KENT LAW REVIEW 313, 318 (1991).
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(1) See Stefan A. Riesenfeld & Frederick M. Abbott, Foreword:
Symposium on Parliamentary Participation in theMaking and
Operation of Treaties, 67 Chicago-Kent Law Review 293, 303
(1991).

(2) Lars Hoffmann, The Convention on the Future of Europe -
Thoughts on the Convention-Model, Jean Monnet Working Paper
11/02, 11 (New York School of Law 2002). The EU Charter of
Fundamental Rights (2000) and the EU Constitution (2004) were
drafted by a newly created “convention,” which included national
and European parliamentary representatives. This convention
drafted the texts that were later discussed by the representatives of
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the member states in the Intergovernmental Conference.

(1) Eyal Benvenisti, Exit and Voice in the Age of Globalization, 98
Michigan Law Review 167, 200 (1999).

(2) Riesenfeld & Abbott, op. cit., 36, at 307.

(3) Article 19 (c) Vienna Convention.
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(1) In those countries in which international treaties are hierarchically
superior or cannot be derogated or amended by law, the executive
may constrain in this way the legislative capacity of (present and
future) parliaments.

(2) Christian Walter, Constitutionalizing (Inter)national Governance —
Possibilities for and Limits to the Development of an International
Constitutional Law, op. cit., at 29.
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(1) Slaughter, op. cit., 9, at 7, 51-61.
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(1) 1d. at 104-105.
(2) Id. at 105.
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(1) Article 214.2 EC Treaty. Trevor c. Hartley, the foundations of
European Community Law 13 (Oxford 2003): “If it were really
true that the Commissioners did not in some sense represent their
states, there would be no reason why they should be appointed on
the nomination of their own governments.”

(2) Paul Craig, The Nature of the Community: Integration, Democracy,
and Legitimacy, in The Evolution Of Eu Law 38 (Paul Craig &
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Grainne de Burca eds. 1999).

(1) Article 221 EC Treaty.

(2) Philip Norton, National Parliaments and the European Union:
Where to from Here, in Lawmaking In The Eu 209, 211 (Paul
Craig & Carol Harlow eds. 1998).
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(1) Norton, op. cit., 51, at 212.
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(1) Araceli Mangas Martin, DERECHO COMUNITARIO EUROPEO
Y DERECHO ESPANOL 187 (Tecnos 1987).

(2) Thomas Poguntke, A Presidentializing Party State? The Federal
Republic of Germany, in THE PRESIDENTIALIZATION OF
POLITICS: A COMPARATIVE STUDY OF MODERN
DEMOCRACIES 63, 68- 69 (Thomas Poguntke & Paul Webb eds.,
2005) (Regarding Germany, Poguntke explains how the shift of
powers to the EU has “introduced a significant ‘executive bias’ into
the process of national policy formulation. When the chancellor (or
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a government minister) comes back from a European or
international summit, they are usually in no position to negotiate
the results with their parliamentary majority . . . . What has been
agreed between representatives of national governments can hardly
be unravelled by national parliaments.”).

661 LpalanByly Axigildl) Eigand) dlaa



bl Al aud) L) daaa 1lg /.2

s () Rty Aay cani gy5Y) Al 2ol o asleall (1
i Yiael Lol ilslll sty . directiues <lesssis regulations
Aany) ibalse dgalse & clalill aigig Bgaa 3135 legislative acts
a8 ey pay . ladanl dln) Glelyay alsdll sda z Ll Yy . s ysY)
enforcement el sadie cilehay ) (amy 8 (ilsll o2 g lias
Clelya) A& ) dalyn 2D et Laie Jall sa LS cmeasures
e sl Jes . pasesd) () Gl 2D Gageai 068 Levie ) a3l
A ll) Aalai) Jaly Hilall Gkl ALE Glgagil) yies Y il )
Al dpuilly Lot Aajle )58 Clgumgll o2 of ) @l ragg ikl
Al JSi ol dpa Akl Gllalll @y ad ey (Lglial caall)
1) e agaas Adsn JSI s ¢ad ey - 2850 aiiage Clgaasill 02 aia
oo bplall Slgasll 30 Ley Jagial a0 of Lay il el cuilS
L) alasy)
Jlsall anyd ale andans @llin )6 Lavie adl Lexl) adlll i€y,
o st Y —allaial) Lalsal) IS b ciygysY) aelll 8 Geatia
Loy Aanil) Aalud) Aaislsy 2 )sall oda Mas) 8 Jidiy — e sadll l1a
Jalidl) daps () Saillyg =51 DY) e spaball UL 3lay
Lsiall oo sale Ldanl) Aalud) o€ — iluall 3laill Lgglldy L diaaial

662 LpalanByly Axigildl) Eigand) dlaa




bl Al aud) L) daaa 1lg /.2

Blaty Lagdy . Ullaiie Gl (5% Ladie (ilolll oded dpnaull ac il Hlaa) e
s eJal) Jamw Ao Wil 8 cipadinl) ASall LDay —cilgasilly
Laas (D000 5] ddailgy 2001 g lensill 038 (30 1in S aae
%15 Msa b ¢ orsyo¥) Aay) ) Wiliad Cuacail die —asf @lld <y,
cre STy Pl b A Ly gy ) ae )il s3aial) e lyaYl (e i
Dpae (Al 8 o AugysY) Oleasill shandl o) of Jaadly celly

lgasill 02 Gagail S
Aongydll Aleall ) e sally many W 4l o Leiil) (any (5305

cleha¥) o (PNgia sae QL o)) ol sl adail) Jal (e

(1) “EU regulations,” which are legislative norms emanating from EU
institutions, should not be confused with “executive regulations,”
which are norms issued by national executives within domestic
systems.

(2) Subdireccion General de Asuntos Legales Comunitarios de la
Secretaria de Estado para la Union Europea, Ministerio de Asuntos
Exteriores y de Cooperacion, March 13, 2006. According to data
provided by the General Secretary of the European Commission,
March 30, 2006, in Spain, the percentage of directives transposed
by statute is 12.9%. Note that these figures are not measuring
exactly the same, and that the percentage of directives transposed
by statute might be lower than the percentage of transposing norms
that are statutes because the same directive might be transposed by
more than one legislative act. All the colleagues | told about these
figures were struck by these low percentages.

(3) Mangas Martin, op. cit.,, 53, at 185; Tom Burns, Going Dutch:
Problems and Policies concerning the Implementation of EU
Legislation in the Netherlands, in Lawmaking In The European
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Union 454, 459 (Paul Craig & Carol Harlow eds. 1998).
(1) Araceli Mangas Martin & diego j. Lifian Nogueras, Instituciones y
Derecho De La Union Europea 502 (Tecnos 2005).
(2) Mangas Martin, op. cit., 53, at 192; Burns, op. cit., 59, at 459, 465.
(3) Mangas Martin, op. cit., 53, at 192.
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(1) John A. Usher, The Legal Framework for Implementation in the
United Kingdom, in Implementing Ec Law in The United
Kingdom: Structures For Indirect Rule (Terence Daintith ed. 1995).
For other countries that adopted general legislative delegations, see
Mangas Martin, op. cit., 53, at 194-196.

oo Aliiae 558 of Sea Y il of ) Garcia De Enterria 3wl iy (2)
Cribalsall (e (gt Ao guinga 2ol i O B Jiah Jass Cund @l cilag il
ddfaal) Apal) a0y sl e M 6% o S Y

Garcia pe EnTerria, | Curso DE bERECHO ADMINISTRATIVO 214-217

(Civitas 2004): “Regulations cannot be independent from statutes,

for the simple reason that the creation of objective norms for the
citizens cannot be independent from the Law in the modern
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state.”[author’s translation]
(1) Luciano Parejo Alfonso, Derecho Administrativo 202 (Ariel 2003).
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(1) Luis Maria Diez Picazo, Constitucionalismo De La Union Europea
191-193 (Civitas 2002).
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(1) Paul Craig & Grainne De Bdrca, Eu Law: Text, Cases, And
Materials 169 (Oxford University Press): “Executives tend to be
dominant in most modern domestic polities. . . . The idea that
national parliaments really control the emergence or content of
legislative norms no longer comports with reality”; Martin Shapiro,
Implementation, Discretion and Rules, in Compliance and
Enforcement of European Community Law 27 (J. A. E. Vervaele
ed. 1999).
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(1) In presidential systems, both parliament and president are elected
by the people. Still, there are differences regarding their respective
claims to democratic representation. Parliament embraces
majorities and minorities, and the legislative process guarantees
that all interests will be taken into account. I will leave this
discussion for Panel I. In any event, the direct election of the
president does not seem to be sufficient to ground the legitimacy of
all forms of international lawmaking from the standpoint of
representative democracy.
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(1) Some argue this might evolve in the future. See Jirgen Habermas,
Comment on the Paper by Dieter Grimm: Does Europe need a
Constitution?, 1 European Law Journal 303, 305-307 (1995).

(2) Dieter Grimm, Does Europe Need a Constitution?, 1 European Law
Journal 282, 291-297 (1995).

(3) Anne-Marie Slaughter, Global Government Networks, Global
Information Agencies, and Disaggregated Democracy, 24
Michigan Journal of International Law 1041, 1073 (2003).

(4) Slaughter, op. cit., 9, at 238.

672 LpalanByly Axigildl) Eigand) dlaa



bl Al aud) L) daaa 1lg /.2

1) el (555 A sSal) IS Alad g ) Joa o — T L
Gl ddeal) o diegpiia eliva) (b pagads (ailall) stieall )L
O cdpill (e Cogn sl 33LY) Gl ¢ Jsal) (gsianal) o A
Oatlabl) CpBiaall aa slaill (g plaim b (ppiba g W cpailal ) (g Tl
@A) gasall o) Jsll Sy ccllily L gyal dpmd cilaly) o sliay 3 Cuilal)
Al Sl skt 3jmay Aol ala (S W 4l Gkl danll 4gals
coisl) gl o e Sall ClSuAll 4y)) e

da syl Islsla cpdl) o Letall culajitag o hY bl payall sl
eV O Rappll Alead) o e 28U Akl due g piall dalY
Allad Aidagl) bl ity ST (e aalgl cllall 8 o)y ol o Lgadl)
e iy Ak alll DA e oanl Aalul) 46 a5 Gl 12a 4
Lo Larad¥ e (e 4Bl sale) in ol o3aped Sa bbbl 0 8
slaacl jshay of il el iy L Apaanl) Adalall doall Jalill 230 5 (3ley
sale) (el ddphay Jsally sl (pamaall o agdillay 4,080 ddalud)
O0sSAl Gpamaall e gl Jadil aglsise asgde 3aa

Aalaly) o Buagyill Adaall Jyganl agliial AN o) o 13<%a
Hsd) BLaall Lealy s lslalll AS)LE e il (iayy Agida gl 4 )
el O (A QU Ja (Ao La el ae 3lpallys L cilasSall




bl Al aud) L) daaa 1lg /.2

& Isi o peale Gy QA (i ghay Doliay (53S0 (agp5Y) SlaY)
(1) Ak gl byl Jod e Leidl ) Cadlsall <3 =)yl ulae
Cpant ddale Laglae) i duiha gl bl ) 3)Lana (Kay Waayl SIS
g sy daalll ol
Al o ALl Ll jiaall _amlaall HULY) laa Jh g
bl £33 (e BaY ) 038 Anitin Lay oLl Aadsall 8 ARES) 8 (0SS
ccaldaall Ales 3 (<G Las cdenationalization dihgll dxualdl f
Lo gpiall (o aglaall e asl G133 pila gl ol Ul oo diil) Jaai 1 LS 3
aSay o 3pay Gyl —Hedl LY Gulad e A —ikl el
(2)led Giay AN A gall ApaddY) agaal) JAks aliinee daayg el 4wd
caainst Algal) a0 Jaly Gl Al Adalud) S ae3 a) cAalgall ags 4l )
Cinal dgng pl) Adeall 8 ¢ (pas +(3)Aihs solan (s chajlin 3pan

(1) Such as in Denmark, Norton, op. cit., 51, at 216.

(2) Without focusing on national boundaries, the ideal model of
representative democracy has already been questioned from both a
descriptive and a normative standpoint, and alternative models of
democracy have been advanced, for instance: pluralist, competitive
elitist, or neocorporativist. See Held, op. cit., 18.

(3) Neil MacCormick, Beyond the Sovereign State, 56 The Modern
Law Review 1, 16 (1993).

(4) David Held, Democracy and the New International Order, in
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Cosmopolitan Democracy 96, 99 (Daniele Archibugi & David
Held eds. 1995): “National communities by no means make and
determine decisions and policies exclusively for themselves, and
governments by no means determine what is right or appropriate
exclusively for their own citizens.”

(1) Held, op. cit,, 77, at 96-97: “While we cannot do without
democracy, it is increasingly bankrupt in its traditional shape and,
thus, needs fundamental reform, in the short and long terms.”

(2) Deirdre Curtin, Postnational Democracy. The European Union in
Search of A Political Philosophy (Kluwer 1997); Jens Steffek, The
Legitimation of International Governance: A Discourse Approach,
9 European Journal of International Relations 249, 271 (2003).

(3) Held, op. cit., at 106-117.

(4) Slaughter, op. cit., 72, at 1071-1073.
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(1) Anne-Marie Slaughter, The Accountability of Government
Networks, 8 Indiana Journal of Global Legal Studies 347 (2001);
Delbruck, op. cit., 8, at 42.

(2) A group of scholars, Kingsbury, Krisch & Stewart, op. cit., 13, at
17, approach the legitimacy problems arising from globalization
from the perspective of “global administrative law,” defined as
“comprising the mechanisms, principles, practices and supporting
social understandings that promote or otherwise affect the
accountability of global administrative bodies, in particular by
ensuring they meet adequate standards of transparency,
participation, reasoned decision, and legality, and by providing
effective review of the rules and decisions they make.”

(3) Slaughter, at 235-237, noting that transparency might be
problematic from the standpoint of efficiency, since one of the
advantages of transnational networks is their flexibility and
informality. Anne-Marie Slaughter, A New World Order
(Princeton University Press 2004).

(4) International regimes and networks might favor the participation of
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