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(4) See Olivier STAES, Transport aérien de personnes, Revue de droit des

transports n° 11, Novembre 2009, comm. 220; Jean-Baptiste
CHARLES, Compétence juridictionnelle et transport aérien

panorama jurisprudentiel rétrospectif pour 2011, Revue de droit des

transports n°® 3, Juillet 2012, dossier 16 :Philippe DELEBECQUE ,

L'action déclaratoire des ayants droit en constatation de leurs options

de compétence est recevable, Revue de droit des transports n° 1,

Janvier 2012, comm. 7: Olivier STAES , Transport aérien de

personnes, Revue de droit des transports n° 11, Novembre 2009, comm.

220.
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(2)Diederiks-Verschoor. An Introduction to Air Law, The Hague, Kluwer.

Law International. 2001, 7th revised edition,pp.91-93.
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(1) Malgorzata Polkowska, Some Observations on Civil Air Carrier

Liability in International Air Carriage — ”Accident”, “Damage” and

Jurisdiction, Rev. dr. unif. 2010, pp.109-131.
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Paul Dempsey, All along the watchtower :forum non conveniens in
international aviation, 2011 .Y« Y7 _sawwss Y 3,05 Al ( Jul bl o Ui

https://www.mcgill.ca/iasl/files/iasl/ForumNonConveniensInInternational A
viation.pdf
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()Andrew Harakas & Barry Alexander, Forum Non Conveniens and the
Montreal Convention, For the Defense (June 2008), at 46.
Lliad 3 S a) eladl)l alal eaal) Joia ual Al aSlaadl saa) judd WSy (Y)
.ZLLESJ}'GJGJMLA}%UAQQM’}JS\
“As a moth is drawn to the light, so is a litigant drawn to the United States.

If he can only get his case into their courts, he stands to win a fortune”.
Smith Kline & French Labs Ltd. v. Block, [1982] 1 W.L.R. 730 C.A.

(3) See Daniel Cohen, Contentieux d'affaires et abus de forum shopping, D.
2010. 975 — 22 avril 2010.
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(1)Walter Heiser, Forum Non Conveniens and Retaliatory Legislation: The
Impact on the Availability Alternative Forum Inquiry and on the
Deisrability of Foreign Non Conveniens as a Defense Tactic, 56 U. Kan.
L. Rev. 609, 618 (2008); Thad Dameris, David Weiner & Aaron Crane,
The United States is No Longer Courthouse for the World, 22 Air &
Space Lawyer 9 (Nov. 1, 2008) ; Allan Memdelsohn, International
Litigation: The U.S. Jurisdiction to Prescribe and the Doctrine of
Forum Non Conveniens, 73 J. Air L. & Com. 17, 26 (2008).

(2)"(T)he battle over where the litigation occurs is typically the hardest
fought and most important issue in a transnational case”.
ROBERTSON, David; SPECK, Paula Access to State Courts in
Transnational Personal Injury Cases : Forum Non Conveniens and
Antisuit Injunctions, 68 TEX. L. REV. 937, 938 (1990). Cited by Felipe
FREYRE COSTA OLIVEIRA, op. cit., p.15. para.30.
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(1) George Leloudas, Risk and liability in air law, journal of air law and
commerce 2010, pp.621-635.
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(2) Agnés Maitrepierre , De la juridiction compétente en matiére de

transport aérien international, Rev. crit. DIP 2012. 138 — 24 mai 2012.
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(1) See Laurent MARTINET - Ozan AKYUREK, La théorie du forum non
conveniens dans les pays de common law, Petites affiches - 18 Sept.
2006 - No 186 — 5.

(2) Daniel J. Dorward, the forum non conveniens doctrine and the judicial

protection of multinational corporations from forum shopping
plaintiffs, U. Pa. J. Int'l Econ. L., [Vol 19:1, pp. 141-168.
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(1) Raymond T. Abbott, The emerging doctrine of forum non conveniens: a
comparison of the scottish, english and united states applications, 18
Vand. J. Transnat'l L. 111 1985, pp.111-147.
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(3) «le forum non conveniens est une exception permettant au juge de
fermer son prétoire a un litige, en dépit du constat préalable de sa
compétence, car il existe un autre tribunal mieux placé pour trancher le
différend. Le magistrat, autrement dit, ne se fonde par sur son
incompétence, mais sur le peu, voire l'absence totale, d'éléments de
rattachement de I'affaire avec la juridiction saisie ». Felipe FREYRE
COSTA OLIVEIRA, Doux et amer : essai sur quelques contradictions
du jugement de conveniens, Mémoire rédigé sous la direction de
Madame le Professeur Marie Goré, UNIVERSITE PANTHEON-
ASSAS - INSTITUT DE DROIT COMPARE MASTER 2
RECHERCHE DE DROIT EUROPEEN COMPARE 2012 - 2013, p. 9,
para. 11.

: g sasall 1 Jea B (%)
LAGARDE, Paul. Le principe de proximité dans le droit international
privé contemporain. Cours général de droit international privé. Collected
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A ALa) dasaal) ¢ Gl - palaidl) A sBad) gl s — Ll e e
LI B

8 ySh (el gt Lok U — ) g (a2l Ll LS 2l g
fov 3all iladl) (abiatia¥) cNla cra aall Jal g ety Aaidlall o dasadll
Clemetns v. 4xad 3 ¥ ]y cils a8ly excessive juridction
Lpial) ¢lany 18 () O £138 a0 Lalia YAAT ale 3 Macaulary
4V 51 A joint ventures &lidea £ g b Glus Ja £ 5 Lagn JG 48 )
Doral g el dle oaall el duadll sda DSl alB 2By eSS
RS Ay Aliey Auall) Al cuilS ARl g aSlacall abatidy) aBad) of (e g faliiu)
s O ) Gl Lag Al Apia) Aataa 35 6 1085 Galatia¥) oo A b
Al duliag (14 Y0 ale B dapdlall any adal) (gl JaibiCudy il joll) (ulaa
Societe du Gaz de Paris v SA de Navigation 'Les Armateurs
daSaa 390 g Mo galaidl) oo AR ) o sLiadll Lgsd 31 Al g 'Francais
L5 hal Laliae ALy ¢ A

Courses of the Hague Academy of International Law 196. Martinus Nijhoff
Publishers, 1986. p. 25-26 .
DB apdall & AaSaal) 4 A5 Gadkal (o guady (s LLSLY) pLARY ek Jsa (V)
Raymond T. Abbott, The emerging doctrine of forum non conveniens: a
comparison of the scottish, english and united states applications, 18
Vand. J. Transnat'l L. 111 1985, pp.111-147.
bl Aadus iy BIg gde Jsn Ofisad b GG G g1k Audil) ola cilad Bl (Y)
Jall Lle o aal) AS il AS glaal) (i) i 8 unsearworthiness 4 s Aadall
soall dia B eaal) aiinl By A4V 4,4l @lual coal shipment aadl) (e disd
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2 Scottish origin ¢uLCu¥) sLadll A, il Jua¥) (e o ) o g

olaa puida g9 Aq ) GLYS Gl ) gl () ) AadDlal) o Acasaal) A B3 ) )

Baadiall cil¥ ol g Loilday 1 (pma JS (B AL Bl algial) Juady Gls Lgdpdai
VR e

i N s oSl i gl (p0 5 ekl sl g : J981 ¢ il

gl alday Gadlaia) i ay s A S slai¥) A gIIAY) alall) gogda
Eoa (Mgaslad (alatial) adsl jurisdiction in personam (isaidil)

iy L) £ ga gia) B lgle el AS AN Alda gag ) sailiSuY) Ll
S casadl) Luds 1D e ) L b Ay B 5 p 150 e AS O) G g o
A3l Andu) alls Aty Aadl) adud Jaa cdladl) o Addad) Uy Jaa i) Y Jlesi
L(dl g g Adad) 3l
()Edward L. Barrett Jr., The Doctrine of Forum Non Conveniens, 35 Cal.
L. Rev. 380 (1947).

(2)David E. Soileau, Jurisdiction in Personam - The Due Process
Framework and the Louisiana Experience, 26 La. L. Rev. (1966),
Available at:
http://digitalcommons.law.lsu.edu/lalrev/vol26/iss2/12

Howard W. L'Enfant Jr., Jurisdiction in Personam Over the
Nonresident Tortfeasor, 26 La. L. Rev. (1966), Available at:
http://digitalcommons.law.lsu.edw/lalrev/vol26/iss2/14.

43 o duad i) Aalall) 4y ol aUsS Ci ang (T)

“In personam refers to courts' power to adjudicate matters directed
against a party, as distinguished from in-rem proceedings over disputed
property.A court with jurisdiction over a particular location may exercise
in personam jursidiction over a person who resides, maintains connections,
or is served notice of legal proceedings in that location. It may also exercise

Vaory Aol Audedlall Sigoedl s
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éjﬁ.\-“m dale ol (Nle) 3 e Joall o2a A aSlaall aluatidV) Jiady
ouse Ao iy dua e dluay Ly 12 sy A Wl i Ao daaia 48y by
il pdal g udalBll Aa SLa g Al g Ay pid a guad (A ATt 1) A alall
i Cped lacia Ay LgaSlaal ALl palatidl) dde 48,8 3aa da gadl)
Alail) Moy Ade ool il b 5 alld o padll allas dtas g Aol
Ohasadll Al palaiay) gl b oaa) g 5 b oL
il Aplall) alail) B JSUEal) ¢ agandl Gilad) AR (63 Jlad) daday g
Lo, lgr 29 Y g gkea SBL Jgall Al aSlaal e Eua A guuan gladyl) Al
O daad) ) aSlaal) el ady Al aY) g g clgale g mal) cile il 484
Lo g g Apuadial) dpiliall) A9 o) aldaS et T (e 2l (ha gisad (DAL, gl
Forum non  4-ailall ;@ daSaall 4 555 psh jo gl ) 050 2ga
b 5 o) (B L daSaal 4 ppaial) ddalu) " Lgily i 2% N9 convenience

jurisdiction over a person who consents to be subject to it. In personam
judgments can be enforced against the person where she is, while disputes
over property must take place in its particular location.”. The Legal
Information Institute, Cornell University law school.
https://www.law.cornell.edu/wex/in_personam ( consulted 1-12-2016)
N e b gasa gl 2aaa 0 ()
(2) See the UK, Civil Jurisdiction and Judgments Act 1982, CHAPTER 27,
49, Saving for powers to stay, sist, strike out or dismiss proceedings : «
Nothing in this Act shall prevent any court in the United Kingdom from
staying, sisting, striking out or dismissing any proceedings before it, on
the ground of forum non conveniens or otherwise, where to do so is not
inconsistent with the 1968 Convention”.

Vaory ol Audeilal Sigsedl s
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sda 2 Juadll 0 Lgd g 13) lgualialid) b JANig L) Ao g8 e g 500 (A Juail
O8apdla S ¢ g8 5 AT A g3 aSlaa JB ¢a 5 90 0)

(A9l gLl ABAY Ahant) Autdl) dadlal) s daSaal) Ayl (pusalg
i 5l Balpeadly luaail) B g jmda (i 950 (Biat! Ll Ay (o305 ()
A rad) P e Allaal) jra pun Ao Bl Arani g a1t alad) aldail) g
i) oM A g pdiall daluaall Ao Bliad) day iy A gal) ALl ¢ glail) ga8as
aSlaal) alsal ¢y bladill 83 g 3 gaall 3 pulal) dalild) Ay gal) cilBdlal) 8
Aida o) Balpand) 13 Apartiy) A0 gal) Cilaia) S (A As i) 13a Sl (Diih gl
(b (Al pabatiay) g i Alass Lells b Al g DA gal) mllad
¥ Al oY) = transnational relations 4siall 3 lall dalildl cil@al)
LOU 58 cra SSH Jadild Ll B it gy cJaBd b gl) S oSl AU o juatil

A8 08 Gl g e gl daaa 01 (V)

Adan (3ol pld ) gESl) ) cLgabiens o gl A gal) (Shsagl o Al gall i1 (Jsa LRSI (Y)
Ay dhaial) & i) (M saiise Juas) (B ) gdiia cdopaslB) &y ogd) s A oSy 85N
o gradl sl Ba sl (@ila alda o) B A JLda VA4V pacd Ay aisuy)
A B o bmay Al hgpd 4yl Abaal cile jUally Aol dalaid) e AR
ailll daSan aSa o galadl) ) duia) A ga aSlaal (5 JLEAY) £ guadl) o o guadd) (3)
YV EYYE B alall 4 paall

(3) Nicolas Maziau , L'extraterritorialit¢ du droit entre souveraineté et

mondialisation des droits, La Semaine Juridique Entreprise et Affaires

n° 28, 9 Juillet 2015, 1343.

Aol palaidl) se) gil 4 jha Al o - Jgall AL&ARY (alaidy) g 5 ¢ gala alda 31 (£)
dpalal) cle gaaall ja dgial) alSaly) U7 ¢ LgaSay &) ¢ glal) g el YY) ¢ aSlaall
YooY A jaiay)
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D) (A ) Lalil) e aed) qalaa uiliCLY) el ¢S adg
(o Gl Al gl Al g pdie aabad) ¢ Rl die Aaidlall e daSaal) 4y ki
8 ySh (A A (LS Eua non competent forum 4aiiall & dasaall
) A88a dlay) ) Lgad a9 Y AN cile ) B daelall 3488 g palatidl) aas
pSaall alatd¥) ade ) i Lgale (a5 aall £ 5=l g dasaal) Cpmy Agaa
AR R WA
LapMall o AaSaal) acea ciad Liilgd jii) s plhuaall 138 éud Lag
o) B o A dasaa dapdla b b o atiy (ada o jlicly VAVY ale Jglay
B! T paald Aapdlall anay adad) (S adl g (D palatiay) aday adal) o YMEIL
i Y 7 LA A e Jlar gl Aial) clS pally dilaiad) g gleall o Aligh
Sim v 4xad 8 VAY ale A Court of session Liall daSaal) <3
daSas 392 9 (0 AaSaal) Sl Lallh daidlal) aaay adal) 3 5 ) 923 Robinow

for the M) jow s (anadi g Gl Y pllas (385 38 dadle JiS) o Al

(DArnaud NUYTS, I'exception de forum non conveniens (Etude de Droit
International Prive Compare), BRUYLANT L. G. D. J. BRUXELLES
PARIS, 2003.

AVY 08 (Gl g sa gl daaa 01 (Y)

(3)Lord Kinnear in Sim v. Robinow (1892) 19 R. 665 at 668: ""the plea can
never be sustained unless the court is satisfied that there is some other
tribunal, having competent jurisdiction, in which the case may be tried
more suitably for the interests of all the parties and for the ends of
justice”.

Vare nalaiBile fuigdlall Sigsed) Ao
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48s & g cinterests of all the parties and for the ends of justice
Dggeal g) 5l

A a AlCLN) o il e Jpdal Dby (g 5dady) pLaBl) (g i) Mg
SO0 g0 Bany D BT 950 Aaidlall b daSaall 4 5 Il o

o el Gk ) B R G ) 6 SaladY) plladll S dglad) b
4508 g gleal) o oppressive = aY) cheail) 5 < 1) alii ) g o0l
(bl g e ) paY) Ea ¢ Alilala 5 }A) 5 908 Cra g Lallls vexatious
Gl sladl) alaf g goal) ad 5 o) S8 Al g (g AT duial AaSan alaf 3 gliia
(g Juadlly (aliaiay) Al sied) o 3)

Apiad B Jo i) 1da Bldag (e bl o g Smdady) slall) Cud Lag
sl B Juadll (2 Bl maw s GLogan v. bank of Scotland
A1 653 359 dal i) (590 Aasl s slead) g I aY) st Al b
il gl (udaa (e (oY Ag gil) A sl o A8 g A iaf daSaa alal 3 gdiia
St Pierre and others v South 4wad 414¥%ale B Akl

ANY 08 (Gl g e gl daaa 01 (V)
(2) David W. Robertson Forum non conveniens in America and England:
'A rather fantastic fiction' (1987) 103 L.Q.R. 398 at 411.
plal o guadl) 3 Co @15 i BT ol ¢ fis alibi pendens (sl Gk ying L say ()
Lol o A gall JA o g AaSaa (pa JiSI
(4) See Christelle Chalas , De I'application de la doctrine du forum non

conveniens par le juge anglais, Rev. crit. DIP 2002. 690 — 16 décembre
2002.

(5) Logan v. bank of Scotland [1906] 1 K.B. 141 (C.A.)

Vv alaBile fuigdlal igsed) e
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e B (aby B Aataal) Al Lgd B il g D American Stores
o gl el ase o i i Y Adly ol g a5 90 Led oS Lgd i Lallla
M - 2l

Giaz DHouse of Lord (sdas sl <y sl alaa B8 (1 4V¥ ale i
sli Laxic )The Atlantic Star dsad 8 dadlall j& dasaall 45 005 ,<8
fosad isf dsluan Aaxl) (5 glead) g il aY) Chuail) e (uy S Balely
redefined the concept of vexatious or oppressive litigation and
O Callda 5 go ) a5 (jad; & (3ad) g uladY) &lill ke abuse of process
@ 13 S ey o2l e e o i sby gr o )] B Lgad
O gale )yl 4le ol Llia) )

S i i ciaaie) Al alSal) (g AUAT - a3l cpe die ) ga daag
(=8 chuail) ol Aal) 2 ggdal liberal interpretation I—aig 4y s

Aty ) ) oAl ulaa 2 « The Atlantic Star ‘=as Pt -{‘)éﬁ-‘-“
(1) St Pierre and others v South American Stores (Gath & Chaves) Ltd

[1936] 1 KB 383 at 398.

VY 08 (Gl g sa gl daaa 01 (Y)

Magitay ) Llad) daSaali Gudaal) 13¢d aad) pecal) sl (¥ 008 ugiSH o JgY1 dia ()
The Supreme Court

https://www.supremecourt.uk/index.html 4aSaall o i a8 gall i)

The Atlantic Star [1974] A.C. 436. (%)

N8 G b g a gl 2aaa 3 (9)

b cad il g « MacShannon v Rockware Glass Ltd dsad JUall Jas e JB3 (1)
the real test of [whether to grant a stay] depends upon " 4 <3l (ulae

."what the court in its discretion considers that justice demands
MacShannon v Rockware Glass Ltd [1987] A.C. 795 at 819

;b L Lord Diplock 25t ¢ e s The Abidin Daver 4uzd

Vaory el Audeilall Sigsedl s
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4k Aal jua Al sl sl Gudaa 3 < The Atlantic Star 4ud by
dpiad druliag VAAT ale () GGl ol e — Aaidlal) o daSaall
Al 3 Lgd L3 Al g Spiliada® Maritime Corp. v Cansulex Ltd
s A datas i g 4 Lallhs Lgy (el (5 980 (B Juadll () (B (g aladY)

il Y dalaa g ddlaad) ciluatial (889 o geall JIat daidla JiS) ) S5 dalida

"the plea can never be sustained unless the court is satisfied

"My Lords, the essential change in the attitude of the English courts to
pending or prospective litigation in foreign jurisdictions that has been
achieved step-by-step during the last 10 years as a result of the
successive decisions of this House. I think the time is now ripe to
acknowledge frankly it is, in the field of law with which this appeal is
concerned, indistinguishable from the Scottish legal doctrine of “forum
non conveniens .The Abidin Daver [1984] A.C. 398 at 411

(1)"In cases where jurisdiction has been founded as of right, i.e. where in
this country the defendant has been served with proceedings within the
jurisdiction, the defendant may now apply to the court to exercise its
discretion to stay the proceedings on the ground which is usually called
forum non conveniens. That principle has for long been recognised in
Scots law; but it has only been recognised comparatively recently in this
country. In The Abidin Daver [1984] A.C. 398, 411, Lord Diplock
stated that, on this point, English law and Scots law may now be
regarded as indistinguishable. It is proper therefore to regard the
classic statement of Lord Kinnear in Sim. v. Robinow (1892) 19 R. 665
as expressing the principle now applicable in both Jurisdictions. He
said, at p. 668”. Spiliada Maritime Corp. v Cansulex Ltd [1986] 3 WLR
972 at 983. Available at

http://www.bailii.org/uk/cases/UKHIL./1986/10.html ( consulted 1-12-
2016).

(2) Spiliada Maritime Corp. v Cansulex Ltd [1986].
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that there is some other tribunal, having competent
jurisdiction, in which the case may be tried more suitably for

.the interests of all the parties and for the ends of justice

4 ey aSlaal) A g aSal) 138 8 Lord  Goff 2l paid ail

13 B Lol cunl gl o) gl (aida g daidlall . LaSanal) 40 Gudai (a gacaiy
daidlall b AaSaal) A5 a0 gadail cpha pd B 65 8 g LT G (DLl
defendant 4xle & 3all (e iy (J oY) Jayddld ;b AV g o) Laalaa)

BN eaall cild) 3948 ) Lord Wilberforce sl iy qad «lld GdA e (V)

dagdal JLie¥) A YY) aa o aladY) slabl) ale) ial¥) e oaall [ aeds (e 5 ga sal)

Jaas ol (b ) Al g8 Gy A yall Ayleadl g A IRl el B39 g1 520

29 ggd) 3\..4\.34\

“ I merely states that, given one of the stated conditions, such service is
permissible, and it is still necessary for the plaintiff (in this case the
appellant) to make it 'sufficiently to appear to the court that the case is a
proper one for service out of the jurisdiction under this Order' (r.4(2)).
The rule does not state the considerations by which the court is to decide
whether the case is a proper one, and I do not think we can get much
assistance from cases where it is sought to stay an action started in this
country, or to enjoin the bringing of proceedings abroad. The situations
are different: compare the observations of Stephenson L.J. in Aratra
Potato Co. Ltd. v. Egyptian Navigation Co. (The El Amria) [1981] 2
Lloyd's Rep. 119, 129. The intention must be to impose upon the plaintiff
the burden of showing good reasons why service of a writ, calling for
appearance before an English court, should, in the circumstances, be
permitted upon a foreign defendant. In considering this question the
court must take into account the nature of the dispute, the legal and
practical issues involved, such questions as local knowledge, availability
of witnesses and their evidence and expense.'" Spiliada Maritime Corp. v
Cansulex Ltd [1986], p. 72:

Vera el Audedlal Sigoedl s
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Aasda JiS) g d8lS B <y o) 33 ks daida o A) sl dasSaa 393 9 iy o
Sl ghaga g el Jod ade o Qi Y O eadid o AU J pdd) Lal
Wi a ) ol legitimate personal 4 3 i dpaii dalas Gaplaintiff
el (LS 1) La Jla B dadlal B j8a 0583 8 juridical advantage 45 5\
) g lady) el ol
""In order to justify a stay two conditions must be satisfied,
one positive and the other negative; (a) the defendant must
satisfy the court that there is another forum to whose
jurisdiction he is amenable in which justice can be done
between the parties at substantially less inconvenience or
expense, and (b) the stay must not deprive the plaintiff of a
legitimate personal or juridical advantage which would be
available to him if he invoked the jurisdiction of the English

court"?,

A9 Anl g 8 gt QuudiS) Eua (5 alady) e Ll (glai A Al g 3930 aSal) 13gd (S SBlg (V)
V. Amchem Products Incorporated ) 158 :Jia GIaldl (e paall aSlaa A8 salais)
c¢. British Columbia (Workers'Compensation Board) (1993) 1 SCR 897
<5 «(Club Mediterranee NZ c. Wendell (1987) NZCA) 'ailijgsis «((Can)
Multi-links Telecommunications Ltd c. Africa Prepaid Services ) L3
Nigeria Ltd, Telkom SA Soc Ltd v Blue Label Telecoms Ltd (2013) 4
Irish Bank Resolution ) 'l «(All SA 346 (North Gauteng High Court)
(Siemens AG c. 5,58iu ((Corporation Ltd & ors c. Quinn & ors, IESC
.(Holdrich Investment Ltd (2010) SGCA 23

L&l asy Connelly v RTZ Corp. ple 4248 & Lord Goff sl dilal ity (Y)
oLl G fasall 13gd dtiagsl)
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35as ila B dlli g adlall b RSl a0 gt B Al 5 38

Exclusive 4wia¥) aSlaall §pas (D abaiay) miey il ) o (g8las Ja
o) ad &S aay i) ) Aa) 2989 (Foreign Jurisdiction Clauses
asall & Brandon 2,sdl) 22 Sl Ja yad) 13¢d ARNAANL 4 jalady) aslaal) ol
o e Al AaSlall julaallg s3lsal) The El Amria 4siad 4 slall

“a)The general absence of some kind of legal aid is not a sufficient
justification for the refusal of a stay because it should not be forgotten
that financial assistance for litigation is not necessarily regarded as
essential, even in sophisticated legal systems. It was not widely available
in this country until 1949.

b)The legitimate personal or judicial advantage for the plaintiff in
proceeding in England is not considered a decisive factor: a general
principle may be derived, which is that, if a clearly more appropriate
forum overseas has been identified, generally speaking the plaintiff will
have to take that forum as he finds it, even if it is in certain respects less
advantageous to him than the English forum. He may, for example,
have to accept lower damages, or do without the more generous English
system of discovery. The same must apply to court procedure, including
the rules of evidence, applicable in the foreign forum. Only if the
plaintiff can establish that substantial justice cannot be done in the
appropriate forum, will the court refuse to grant a stay”. Connelly v
RTZ Corp. plc [1998] A.C. 854.
s gl Jiil She ce ALEUY cle jlally ALkl pabaidY) dhlaall daa jgi 3 B (V)
- L) aglally ¢ gial) A Aa ) Adaal) 1999 Adad JUsiige 4B A A0
RSN PSP PR TR LY SRR
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Cuatid) Al g e ad) B 5 AT daSaa dapdla s i Lidie Lge L) aslaal)
Mgd Juailly

(1) Lord Brandon's principles are as follows (originally formulated as
Brandon,J. in The Eleftheria [1969] 1 Lloyd's Rep. 237):

= (1) Where plaintiffs sue in England in breach of an agreement to refer
disputes to a foreign Court, and the defendants apply for a stay, the
English Court, assuming the claim to be otherwise within its
jurisdiction, is not bound to grant a stay but has a discretion whether to
do so or not.

= (2) The discretion should be exercised by granting a stay unless strong
cause for not doing so is shown.

= (3) The burden of proving such strong cause is on the plaintiffs.

= (4) In exercising its discretion the Court should take into account all the
circumstances of the particular case.

= (5) In particular, but without prejudice to (4), the following matters,
where they arise, may properly be regarded:

= In what country the evidence on the issues of fact is situated, or more
readily available, and the effect of that on the relative convenience
and expense of trial as between the English and foreign Courts.

= Whether the law of the foreign Court applies and, if so, whether it
differs from English law in any material respects.

= With what country either party is connected, and how closely.

= Whether the defendants genuinely desire trial in the foreign country,
or are only seeking procedural advantages.

= Whether the plaintiffs would be prejudiced by having to sue in the
foreign Court because they would:

= be deprived of security for their claim;
= be unable to enforce any judgment obtained;

= be faced with a time-bar not applicable in England; or
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A 0 (3 0 0 Ay Sl Ayl il (s ey
88 Jan AL L5 LAl GalatdY) b pd aga g JB 8 daidladl e dasaal)
13) La Jla 3 45) dasaall < Bl <Brritish Aerospace v Dee Howard 4ué
cildlae ) ld Ao Jlady) aSlaall (alatidy) alel G paa Ua & alal) e
ol ) B g dad gila LS g ) sy () i 5 AT A g2 pSlaa aliatidly
OLRN cp galdall) e i 2 gl Aald) Jaa gl AJaY) 31 5 (lSa Jliia caBal)
= 9 (B ol (a3 9 ) (g 5l AN g Gakail) Gl aiaY)
aal fair trial Adalall daslaal) cilibad 31 oo Joa i) oy a8 G i ol

O iaY) sl

= for political, racial, religious or other reasons be unlikely to get a fair
trial". The El Amria [1981] 2 Lloyd's Rep. 119 (C.A.).

See Rebecca Saunders, UK: Forum Non Conveniens — The English

Approach to Deciding Which Jurisdiction Governs a Dispute, 21

August 2006, available at ( consulted 2-12-2016)

http://www.mondaq.com/x/42210/Forum+Non+Conveniens+The+Engli

sh+Approach+to+Deciding+Which+Jurisdiction+Governs+a+Dispute

(1) “Where a contract contained an exclusive jurisdiction clause providing
for a case to be tried in the UK, it was relevant that the circumstances
which might now suggest a trial elsewhere were perfectly foreseeable at
the time of the contract. The new circumstances had to point to some
factor which could not have been foreseen on which they can rely for
displacing the bargain which they made, ie that they would not object
to the jurisdiction of the English court. In those circumstances,
inconvenience for witnesses, location of documents, the timing of a trial,
and all similar matters were aspects which they were precluded from
raising”. British Aerospace v Dee Howard [1993] 1 Lloyd’s Rep 368.
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3,54 Lgsd A 438 ¢ Donohue v Armeo™ Inc & Ors 4uad 3 L

IR £ gadl) gf ALall (alatia¥) b b gaw fise Lord Bingham

aSlaa B Aapall gl 81 g a2y o agial) 8 3l gl o uial) slall) A ol
rdle (i) dlli y@ (5 A Al

""Where the dispute is between two contracting parties, A and
B, and A sues B in a non-contractual forum, and A's claims
fall within the scope of the exclusive jurisdiction clause in
their contract, and the interests of other parties are not
involved, effect will in all probability be given to the

clause.”"®

o Q) S Ao Dl 130 o 4 5ulad) aslaal) alSa e i) 65 481
Import Export Metro “Ltd & Anor v Compania Sud 43

The proper approach was to consider the proceedings as equivalent to
proceedings commenced as of right, and therefore it was right to
consider only the matters which would not have been foreseeable when
the bargain was struck

(1)Donohue v Armco Inc & Ors [2001] UKHL 64 [HL].
(2)Ibid., para. 25.

(3)See Horatia Muir Watt , Compétence du juge anglais en matiére de
responsabilité de la société mére pour les dommages causés par sa
filiale a I'étranger, Rev. crit. DIP 2017. 613 — 26 mars 2018.

(4)Import Export Metro Ltd & Anor v Compania Sud Americana De
Vapores SA [2003] EWHC 11 (Comm).
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(1) “I turn to the application of the relevant principles. As already seen,
Mr. Hamblen QC's major arguments in support of the application were
contained under three broad heads going to (1) the importance of
Chilean law; (2) evidence available for proceedings in Chile but
unobtainable or only obtainable with difficulty for proceedings here;
and (3) a multiplicity of proceedings, given the existence of the Chilean
Metro claim. Whatever the position would or might have been as to the
centre of gravity of this dispute without an EJC, I must of course
determine the application in the light of the presence of the EJC, which
indeed provides for both English governing law and (non-exclusive)
English jurisdiction. It is plain that the parties have contracted for a
neutral forum. Further, there is and can be no suggestion that CSAYV,
whose standard clause it is, was acting other than freely in agreeing the
EJC. Strikingly, the present application involves CSAV resisting
enforcement of the EJC which forms part of its own standard form bills
of lading and arguing in favour of these proceedings (effectively) being
transferred to a forum (Chilean arbitration) which that very clause
seeks to treat as incompetent. In my judgment, with respect, neither
individually nor cumulatively, do the three major arguments relied on
by CSAYV disclose "strong reasons'" for permitting CSAV to depart
from the bargain contained in the EJC. At the most these arguments go
essentially to matters of convenience rather than entering into the
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interests of justice. Further, save perhaps for certain aspects of
argument (3) (multiplicity of proceedings), such matters of convenience
were eminently foreseeable at the time the bills of lading contracts,
containing the EJC, were entered into. Proceeding in accordance with
my conclusions on Issue (I) and on the basis (favourable to CSAYV) that
all three arguments are relevant, I am satisfied that they do not begin to
outweigh the importance and desirability of giving effect to the EJC. It
follows that I have reached the clear conclusion that the CSAV
application must be dismissed. I elaborate on my reasons in the
paragraphs which follow, by reference to the individual arguments
deployed by CSAV”. Import Export Metro Ltd & Anor v Compania
Sud Americana De Vapores SA, para.19.

(1)HIGH COURT OF AUSTRALIA, Mason C.J., Brennan, Deane,
Dawson, Toohey and Gaudron JJ.VOTH v. MANILDRA FLOUR
MILLS PTY. LTD.(1990) 171 CLR 538,13 December 1990.
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£ B gt i it A a8
Ao g3 AES £ 330 138 Apeliay LgaSn b Lilal) &) i) aSaal) s il
asadl) olad¥) (e AaSaall il Cua dagdlall b daSaall b S (gadai dmia o
Oceanic Sun Line Special ’Shipping 4uad i (e ols M)
MacShannon'"_JLid) i jlas auly G2y e 549 Company Inc. c. Fay
¢35 - Spiliada aSa s Jub ¢ e Lall) il gal Alis 4n 55 gh 9 —
o iy (S 3) €30y e Ay phay Aaidhall s Aasaall B0 by 05 OIS
S8 AICh £ il il dasida o A daSaa g gl Ol dnle el e
¢ o) sl sLadll ¢ substantially less inconvenience or expense
die At o yha (9% a8 e rall de g dia dadaay ) ) 390 g pie ) ABLSYL
legitimate personal or juridical 4—ihgl) aSlaall ala —alit)

O advantage

(DHIGH COURT OF AUSTRALIA, Wilson, Brennan, Deane, Toohey and
Gaudron JJ. OCEANIC SUN LINE SPECIAL SHIPPING COMPANY
INC. v. FAY (1988) 165 CLR 197, 30 June 1988.

(2)MacShannon c. Rockware Glass Ltd (1978) AC 795 (EngHL).

(3) “ In MacShannon Lord Diplock (at pp 811-812), drawing on "the gist"
of the speeches of the three members of the House of Lords who formed
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the majority in The Atlantic Star, restated the material part of the rule
enunciated by Scott L.J. in St. Pierre as follows: In order to justify a
stay two conditions must be satisfied, one positive and the other
negative: (a) the defendant must satisfy the court that there is another
forum to whose jurisdiction he is amenable in which justice can be done
between the parties at substantially less inconvenience or expense, and
(b) the stay must not deprive the plaintiff of a legitimate personal or
juridical advantage which would be available to him if he invoked the
jurisdiction of the English court''. OCEANIC SUN LINE SPECIAL
SHIPPING COMPANY INC. v. FAY, op.cit., para.21.
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“the doctrine of forum non conveniens should determine
whether, in the present case, there should be a stay of
proceedings. It is necessary then to determine the
application of that doctrine to the facts. I would begin the
search for the appropriate forum by asking, as Wilson J.
and I did in Oceanic Sun, at p 217, with which forum has
the action the most real and substantial connexon. In this
regard I agree with the judgment of Mason C.J., Deane,
Dawson and Gaudron JJ. that the respondents’' complaint is
that the appellant provided professional accountancy
services on an incorrect basis. Whether that be viewed as a
positive act or a negligent omission, the cause of complaint
was committed in Missouri, even though some of the

damage was sustained in New South Wales”.
Ea (g 3alaiy) plall) o U gale DALY GLi (¢ gay 4 i) 130 Jiayg
o malii S (Al B galal) JSAIG | gdaty ad ) i) sladl) of Lida gay

()David W Rivkin and Suzanne M Grosso, Forum Non Conveniens: a
Doctrine on the Move, 5 Bus. L. Int'l 1 2004, pp.1-32.
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“Mais aucune juridiction n'a adopté le test australien. Dans ce contexte, les

jours de I'approche uniquement australienne du for « clairement

inapproprié » semblent comptés. D'autant plus que, comme nous

I'avons vu, certains textes législatifs australiens invoquent une approche

divergente et que les tribunaux ont parfois 1'air d'appliquer « un test
plus semblable a celui utilisé dans 1'affaire Spiliada .

Julian WYATT , Chronique de droit international privé australien, ki
Journal du droit international (Clunet) n° 2, Avril 2017, chron. 5

(2)Alexander Reus, Judicial Discretion: A Comparative View of the
Doctrine of Forum Non Conveniens in the United States, the United
Kingdom, and Germany, 16 Loy. L.A. Int'l & Comp. L.J. 455 1993-
1994, pp.455-511.

o AaSanal) 400 5 8 ol B ugedd) alSal aal B A pal) Lilad) dasaall <o @) Saly ()

hdd <) o el ¢ sl el Cua (e Al o Aadlal)

“In sum, the doctrine of forum non conveniens neither originated in

admiralty nor has exclusive application there. To the contrary, it is and
has long been a doctrine of general application. Louisiana's refusal to
apply forum non conveniens does not, therefore, work ''material
prejudice to [a] characteristic featur[e] of the general maritime law."
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American Dredging Co. v. Miller 510 U.S. 443 at p. 450, 1994 AMC 913
at p. 918 (1994).

(1)William Tetley, Jurisdiction clauses and forum non conveniens in the
carriage of goods by sea, available on
http://www.shippinglaw.ru/upload/iblock/89b/jurisdiction.pdf (
consulted 1-12-2016). William Tetley, Marine cargo claims, 3rd edn,
Blais, Montreal, 1988, Ch 37 - Jurisdiction clauses — forum non
conveniens.

(2)Article 1V, § 2, of the Constitution of the United States: '"The Citizens of

each state shall be entitled to all Privileges and Immunities of Citizens
in the several states."

(3)Simona Grossi, Forum non conveniens as a jurisdictional doctrine, Legal
Studies Paper No. 2012- 37 75 U. Pitt. L. Rev. (2014).

(4)U.S. Supreme Court, Douglas v. New York, N.H. & H. R. Co., 279 U.S.
377 (1929) : “A state law under which citizens of the state who actually
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reside there have the right to maintain actions in the state courts
against foreign corporations doing business there on causes of action
arising from foreign torts, but under which such actions, when brought
by nonresidents, whether citizens of that state or of other states, are
subject to dismissal at the discretion of the court, makes a distinction
based on rational considerations, and does not violate the privileges and
immunities clause, Art. IV, § 2, of the Constitution”. Douglas v. New
York, p. 279 U. S. 387.

s ldl Cua plo ) 13 Gy 4zl b g1 MR. JUSTICE HOLMES (A4 ity (V)

“This is a suit under the Employers' Liability Act for personal injuries. The
injuries were inflicted in Connecticut, the plaintiff, the petitioner, is a
citizen and resident of Connecticut, and the defendant, the respondent, is
a Connecticut corporation, although doing business in New York, where
the suit was brought. Upon motion, the trial court dismissed the action,
assuming that the statutes of the state gave it a discretion in the matter,
and its action was affirmed by the Appellate Division, 223 App.Div. 782,
and by the Court of Appeals, 248 N.Y. 580. Thus, it is established that the
statute purports to give to the Court the power that it exercised. But the
plaintiff says that the Act as construed is void under Article IV, § 2, of

Voot omsbaily ivsigilal gl ilaee



P A | P TN Y (Yo ol YV auall

o @l aSlaal) iy Mg law civil procedures €siss 4y ciladl yal)
b iy 5 AT ALY g A Lgdaa 1 gy Al g Gl Al G AL 3 g gleal) S
b Ao ad g1 el g g A gl Jaa Lda G jlad Ul Lguad o) i)
ik g G By 2B Saaa o dUia ) L) dasacall ad Al AUl g AL g go )
Balall Laid AdNa 3 g g Apal) cudady ALl g ALl g goall oda A Y o))

O S sidl) e ()

the Constitution of the United States: ""The Citizens of each state shall be
entitled to all Privileges and Immunities of Citizens in the several states."
A subordinate argument is added that the jurisdiction is imposed by the
Employers' Liability Act when, as here, the Court has authority to
entertain the suit. C., Title 45, § 56; Acts of April 22, 1908, c. 149, § 6, 35
Stat. 66, April 5, 1910, c. 143, § 1, 36 Stat. 291. That section gives
concurrent jurisdiction to the Courts of the United States and the states
and forbids removal if the suit is brought in a state court”.

(1) “The language of the New York statute, Laws of 1913, c. 60, amending §
1780 or the Code of Civil Procedure is: (An action against a foreign
corporation may be maintained by another foreign corporation, or by a
nonresident, in one of the following cases only; . . . 4. Where a foreign
corporation is doing business within this state)...... Construed as it has
been and we believe will be construed, the statute applies to citizens of
New York as well as to others, and puts them on the same footing.
There is no discrimination between citizens as such, and none between
nonresidents with regard to these foreign causes of action. A distinction
of privileges according to residence may be based upon rational
considerations, and has been upheld by this Court, emphasizing the
difference between citizenship and residence”. Douglas v. New York, p.
279 U. S. 388.
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(1)*“The district court found that almost all of the private and public
interest factors pointed away from Texas and toward Mexico as the
appropriate forum. It is clear to us that this finding does not represent
an abuse of discretion. After all, the tort victim was a Mexican citizen,
the driver of the Chrysler LHS (Gonzalez's wife) is a Mexican citizen,
and the plaintiff is a Mexican citizen. The accident took place in
Mexico. Gonzalez purchased the car in Mexico. Neither the car nor the
air bag was designed or manufactured in Texas. In short, there are no
public or private interest factors that would suggest that Texas is the
appropriate forum for the trial of this case. For the foregoing reasons,
the district court's dismissal of this case on the ground of forum non
conveniens is AFFIRMED”. United States Court of Appeals, Fifth
Circuit. Jorge Luis Machuca GONZALEZ; [/Martha Patricia Lopez
Guerrero, Individually and as Heirs and Representatives of the Estate
of Luis Pablo Machuca Lopez, Deceased, Plaintiffs-Appellants, v.
CHRYSLER CORPORATION, etc.; [ et al.

YV 08 Gl g sa gl daaa 01 (1)
(3)U.S. Supreme Court, Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947).
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( AY) Cl¥ gl aSlaay 4 jlEally Ladladl e AaSaad) 400 (ulad Jo g el (b )
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Paul Dempsey,op.cit.,p.20
(2)Margaret G. Stewartt, Forum Non Conveniens: A Doctrine in Search of

a Role 74 Cal. L. Rev. 1259 1986, pp.1259-1325.
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(1)See 28 U.S.C. § 112; Neirbo Co. v. Bethlehem Shipbuilding Corp., Ltd.,
308 U. S. 165.

(2)*“The principle of forum non conveniens is simply that a court may resist
imposition upon its jurisdiction even when jurisdiction is authorized by
the letter of a general venue statute. These statutes are drawn with a
necessary generality, and usually give a plaintiff a choice of courts, so
that he may be quite sure of some place in which to pursue his remedy.
But the open door may admit those who seek not simply justice, but
perhaps justice blended with some harassment. A plaintiff sometimes is
under temptation to resort to a strategy of forcing the trial at a most
inconvenient place for an adversary, even at some inconvenience to
himself. Many of the states have met misuse of venue by investing
courts with a discretion to change the place of trial on various grounds,
such as the convenience of witnesses and the ends of justice. The federal
law contains no such express criteria to guide the district court in
exercising its power. But the problem is a very old one affecting the
administration of the courts as well as the rights of litigants, and, both
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in England and in this country, the common law worked out techniques
and criteria for dealing with it”. Gulf Oil Corp. v. Gilbert, page 330 U.
S. 508.

(1)*“Wisely, it has not been attempted to catalogue the circumstances which
will justify or require either grant or denial of remedy. The doctrine
leaves much to the discretion of the court to which plaintiff resorts, and
experience has not shown a judicial tendency to renounce one's own
jurisdiction so strong as to result in many abuses. If the combination
and weight of factors requisite to given results are difficult to forecast
or state, those to be considered are not difficult to name. An interest to
be considered, and the one likely to be most pressed, is the private
interest of the litigant. Important considerations are the relative ease of
access to sources of proof; availability of compulsory process for
attendance of unwilling, and the cost of obtaining attendance of willing,
witnesses; possibility of view of premises, if view would be appropriate
to the action, and all other practical problems that make trial of a case
easy, expeditious, and inexpensive. There may also be questions as to
the enforceability of a judgment if one is obtained. The court will weigh
relative advantages and obstacles to fair trial. It is often said that the
plaintiff may not, by choice of an inconvenient forum, "vex," '"harass,"
or "oppress" the defendant by inflicting upon him expense or trouble
not necessary to his own right to pursue his remedy. [Footnote 8] But,
unless the balance is strongly in favor of the defendant, the plaintiff's
choice of forum should rarely be disturbed. Factors of public interest
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"If trial was in a state court, it could apply its own law to
events occurring there. If in federal court by reason of

diversity of citizenship, the court would apply the law of its

also have place in applying the doctrine. Administrative difficulties
follow for courts when litigation is piled up in congested centers instead
of being handled at its origin. Jury duty is a burden that ought not to be
imposed upon the people of a community which has no relation to the
litigation. In cases which touch the affairs of many persons, there is
reason for holding the trial in their view and reach, rather than in
remote parts of the country where they can learn of it by report only.
There is a local interest in having localized controversies decided at
home. There is an appropriateness, too, in having the trial of a diversity
case in a forum that is at home with the state law that must govern the
case, rather than having a court in some other forum untangle
problems in conflict of laws, and in law foreign to itself.

The law of New York as to the discretion of a court to apply the
doctrine of forum non conveniens, and as to the standards that guide
discretion is, so far as here involved, the same as the federal rule”. Gulf
Qil Corp. v. Gilbert, page 330 U. S. 509.
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own state in which it is likely to be experienced. The course
of adjudication in New York federal court might be beset
with conflict of laws problems all avoided if the case is
litigated in Virginia, where it arose. We are convinced that
the District Court did not exceed its powers or the bounds of
its discretion in dismissing plaintiff's complaint and
remitting him to the courts of his own community. The
Circuit Court of Appeals took too restrictive a view of the
doctrine as approved by this Court. Its judgment is

Reversed "

Sl Gy s JAAN ) S0 pa¥) (g oS0 LRl ) ghail) 13a ada 3l g

e 4 JUDICIARY AND JUDICIAL PROCEDURE (&l ¢ gild
e (DA 0l aSlacal) (s Ailiall) DAY Saag aa el Ablly elldg 19 ¢ AC)
ad paid) 13 o Badly s DA juu s e Jal (e €l g Adlia) iy o)

(DTitles 18 and 28 of the United States Code, each effective September 1,
1948.

(2)Mark D. Greenberg, The Appropriate Source of Law for Forum Non
Conveniens Decisions in International Cases: A Proposal for the
Development of Federal Common Law, 4 Int'l Tax & Bus. Law. 155
(1986).

(3)See, Whitney R. Harris, Survey of the Federal Judicial Code - The 1948
Revision and First Interpretative Decisions, Southwestern law journal,
volume ii suminer, 1949 number 3, available at
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iy & gall) (e aSlacal) aiay ad 40 ) cAaidlal) e daSanal) 4y a5 da) jua 4y
DA 2N dpalil ¢ Ay i

a5 YY) pladl) B Aadlall e dasaal) 40 o (J g8l AU a9
(Ahall) (alatidl) g i el o iy pabaidl) oo AR B dale 4
(Aladll palatidy) g i ela Lagl g dodal g 40 jal) asiaal) g (A gad)
Gl Gy £ Ll YL g ankail) Jlaal Lyl coxial B ¥ gl) (s Lad ARSI
Ama oy 4 Jlatl) o3 (st Jai ¥ LS | (DAiha ) aSLaial) g asSaill
IS £ gadll f Bl M1 gl aaaill c¥la e A gad) Ll (abadasd
LS e aSlaall J gadl (alatial) (3 gi A lail) odgd (adgh (D daly) liabll
asall JUY AMES g £ 3l 8 Juadll dapdla JAS) dpia) daSaa 392 g 3 pa Ao
g jalal)

http://scholar.smu.edu/cgi/viewcontent.cgi?article=4361&context=smul
r ( consulted 1-12-2016).

YV 08 (Gl g sa gl daaa 01 (V)
(2)See Horatia Muir Watt , De l'application du forum non conveniens a
I'arbitrage international, Rev. crit. DIP 2003. 471 — 15 septembre
2003. Charles Adams et Vanessa Liborio , L'exequatur des sentences
arbitrales étrangéres aux Etats-Unis, Journal du droit international
(Clunet) n° 4, Octobre 2004, var. 100038 Christelle Chalas , De
I'application de la doctrine du forum non conveniens par le juge
anglais, Rev. crit. DIP 2002. 690 — 16 décembre 2002.

(b g e dualaid) e AR B o paadl sLARN a sde (@ila alda o RI ()
NEga

(4) See Luiz Felipe FREYRE COSTA OLIVEIRA, Doux et amer : essai sur

quelques contradictions du jugement de conveniens, Mémoire rédigé
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L) Gl 8 daidlall i daSaall 4 a1 Aaldld) 3LEL e al ) o
oaraie (D000 Lad 5 LU cujay a8 45 Jath) dLb o) ) A gunSi glad¥) 43 giLE)
Jad el La «lld CiNA LD0alal) ¢ il b gy dginal) 40 gall culaliiall
J 3. Tualdd) G glal) s g 4y 9
SR i o gadat L 8 Adadaca A00) A gAY Aadady) <l

sous la direction de Madame le Professeur Marie Goré, université
panthéon-Assas - institut de droit comparé master 2 recherche de droit
européen comparé 2012 —2013.

(1) See TATA 2011 Legal Symposium Developments in Forum Non
Conveniens : Bruce McDonald, Jones Dayy, Paul Dempsey, McGill
Institute of Air & Space Law Debra Fowler, U.S. Department of
Justice, Allan Mendelsohn, Cozen O’Connor, Eric Valliéres, McMillan
LLP

Aol aglel) Adlaa o Aol Saall o)kl Aakile  cAdlad amll sl af B (Y)

cladall ¢ 131T ) B A ma ¢ - (oued Gpe daals - (Gglal) A8 AalaiY

Jya_ vy

(3) See Horatia Muir Watt - Nuyts (Arnaud), L'exception de forum non
conveniens (Etude de droit international privé comparé), Rev. crit. DIP
2004. 303 — 15 mars 2004.
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e AaSanall Ay AT ) AR Cld Jgad) cpail 98 adina Jogad ALSS
il a5 Aga g (e A Bl oda jad ) aa Y 13a Jaly Diesdlal)
¢l o predictability g2sill 55 Y dua S gIA el phgi B -diadl)
S Sisn a8 M oY) ga g gl 3 BT A8 3 dasaal) gady Lad certainty
OGSy i€ apal) dpdald ) s gall) A ol gall (3a Liayl g i) (5 g8 AlLES
daidlall JLEAY auatidin g el cuilS 1) £l daidial) daSaally i)
pie g dagadll 85 ) ool aday 28 La b g 3 e JS Aconvenience test
(D48 ghay AUl

(Al Apluca Jga o Ladlall & daSaal) 4y a3 (gaadai (g ghaly 38 Las

A 2020 T L) Aliag iy dusbuaid) o g go ) 85 duda ) (of aga Ui gl
pial) daSaal) daidla il julaa of A 48L&V 138 denial of justice
oaSanall Ay paial) Ualenll dacalid) 40 jal) julaal) (e 4 ganal iy daidal)
pagady jlalt ab Al Ldeadl) i 8l Ll cpualiiall cliled b gy Y 8 Ly

1B cdadlall 8 dasaall dy i gubad (e LY Jeal) iBga Jsa (V)
Wendy Kennett Forum non conveniens in Europe [1995] C.L.J. 552 at 560;
[42] David W. Robertson Forum non conveniens in America and England:
A rather fantastic fiction' (1987) 103 L.Q.R. 398; P. Lagarde, Le principe
de proximité dans le droit international privé contemporain, Hague Recueil
1986 1 11 at 154.

(2) Patrick Courbe , Quelle place pour le forum non conveniens ? D. 2008.
1452 , 12 juin 2008.

(3) See Olivera Boskovic , Déni de justice et compétence internationale du
juge francais, Rev. sociétés 2018. 467 — 7 juillet 2018.
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Pl dlad) Gl Gl 13 (pe Jr LaS g1 31 B daiblal) daSaal) yaal
O A 5 g3aN AUl cd Jgall B Ay At oda (gaadat uan (oM

BLaT O (A1 BLAY) e ¥ 401 Y) ARl aaldi dala g (e a8 0 o g
i) ) Aagulay L85 g Ll ) Jal e (LS L ) ghali g Acaidlal) g daSanall 4 s
alail) oda 8 (Dalad) ¢y gAY i 3 g gla¥) alIATY 3 Jgadl B (ualial)
L shdd) CIABY) g o puadd) G Agal gl Ao bl JSy Taaina LY (9%
alal agd i A ggu g #1240 gl verbal and adversarial structure 2 s¢ill
& Jpaall B ) g jia Ll 5 cross-examination g saiow Gudlaal) Ain
cost of (sl A B 48 o LS ilia cuBg 8 ANY) g Cilaiiall
88 Joumidm M ) gh g (Jgdl oda B il g 5L Led proceedings
sl g1 gl ABS B Ll ¢ ey g dapDlall i AaSanal) 4 s

Wt (8 AagSall . AaSaall &g jHa5 ) Jgall oda (b aSlaall aTieds dlli g
ol ade e caay 3L 0 Lt pramy Laa 1530 ) Bl g Juadl Allas e
Gl g A B agedd) agag of AdaY) JAI AR e dlee Jila g oAl J g

(1) See Paul Lagarde , USUNIER (Laurence), La régulation de la
compétence juridictionnelle en droit international privé, Rev. crit. DIP
2010. 421 — 15 juin 2010.

(2) Dan Jerker B. Svantesson , Defence of the doctrine of forum non
conveniens, 35 Hong Kong L.J. 395 2005, pp.395-420.
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S5 AN ol Al JAa Gl daM Jlas) 38 ja gl laga 299 ae gl dasaadl A
O g glatl) I UL Gald S8y Adagi ja Ay i) Al Jeay Gl
oyl ¢y gul| g -

SR LGBl abaidl) ao) b (a gl (B A g jally (e AN () gAY aiy
Jlaw 5a g cmall (e Jaag Laa aBal) 8 o) daball o) g cilal) cile jlia o
OSFLAN (e ) € Balall (Bl gh Aadlall s daSaal) 4 i goadail 43 a0 £1 0 o
O Aot A aSlacall alal Jlawy O (i) bl gmall 5 g D)ot AN Saal)
@il cra 0 Bl Lal ,(Dipadial) o B AT Slaie pa L sl (i) Lpaliad) 43la)

(1) Brian j. springer, An inconvenient truth: how forum non conveniens
doctrine allows defendants to escape state court jurisdiction, University
of Pennsylvania Law Review, 2015, Vol. 163: 833-865.

(2) See Bernard Audit , Vers la consécration du caractere facultatif du for
de la nationalité francaise du demandeur (article 14 du code civil) ?
Recueil Dalloz 2007 p. 2548.

(3) Article 14. Créé par Loi 1803-03-08 promulguée le 18 mars 1803
Modifié par Loi n°94-653 du 29 juillet 1994 - art. 1 JORF 30 juillet 1994
« L'étranger, méme non résidant en France, pourra étre cité devant les
tribunaux francais, pour I'exécution des obligations par lui contractées
en France avec un Frangais ; il pourra étre traduit devant les tribunaux
de France, pour les obligations par lui contractées en pays étranger
envers des Francais ». see Jeremy Heymann , Conditions d'application
de l'article 14 du code civil relatif au privilége de juridiction, Rev. crit.
DIP 2013. 173 — 12 juin 2013.
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G B orall aath (il cilad) gall G ¢iB (e €7 Balall el LaS

9 Al gl Lgie ilill Gualad) £ g9 Jaa (B o) o0 aulhy o) Ay paacalil) A3 g gunal)

AaSaal) JLd) B da) g Ag el Al e tall g% ity () ) g gy Jaa

A bl 33N g ) S eLa compétence territoriale Gilas datiial)

(1) Horatia MUIR WATT , L'exclusivité indirecte du privilége de
juridiction de I'article 15 du Code civil, La Semaine Juridique Edition
Générale n° 27, 5 Juillet 1995, 11 22459.

(2) Article 15 En savoir plus sur cet article. Créé par Loi 1803-03-08
promulguée le 18 mars 1803, Modifié par Loi n°94-653 du 29 juillet
1994 - art. 1 JORF 30 juillet 1994 « Un Frangais pourra étre traduit
devant un tribunal de France, pour des obligations par lui contractées
en pays étranger, méme avec un étranger.

(3) Article 46 En savoir plus sur cet article. Modifié par Décret 81-500
1981-05-12 art. 8 JORF 14 mai 1981 rectificatif JORF 21 mai 1981 «

Le demandeur peut saisir a son choix, outre la juridiction du lieu ou

demeure le défendeur :

- en matiére contractuelle, la juridiction du lieu de la livraison effective
de la chose ou du lieu de I'exécution de la prestation de service ;

- en matiére délictuelle, la juridiction du lieu du fait dommageable ou
celle dans le ressort de laquelle le dommage a été subi ;

- en matiére mixte, la juridiction du lieu ou est situé I'immeuble ;

- en matiére d'aliments ou de contribution aux charges du mariage, la
juridiction du lieu ou demeure le créancier.
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144V ale A jalal) Lgasa 8 cugali) a8 4 4l (alil) dasaa cuilsg
Pakistan International 4slicSLl) 4 gal) 45 gal) Ja ghadl) S 1l dpa® 8
4 0al) b phdl) AS i g paly ol 1l daliial) 5 o 1) & Alirlines v. Bejon
Katmandu slailS dita 3 ady o) 3 jial) alaat aay (Aol 4 5
O YA Balall pad B o pmaall ALall) (aladid) ayaad of (144 A Jlnds
oMl dil bl Ao Lguabatial) Ty (e Ay jill aSlaall adas ¥ gow ) 9 A8LAS)
GOSN ) el Gl g 0 gl G Lalls (5 e all A GuialiaiaS agale £aa JA) g
Lghil) 48 yd o (alaidl of dpwidl) aSlaall ¢S alg da celld Saag (o AL
S gyl g ALY B g 4 gl

(1) Cour de Cassation, Chambre civile 1, du 25 novembre 1997, 95-17.726,
Publié au bulletin. Décision attaquée : Cour d'appel de Toulouse , du 20
juin 1995,

(2) « Il n'existe dans la convention de Varsovie aucune disposition expresse
selon laquelle la juridiction territorialement compétente pour statuer
sur la demande dirigée contre un défendeur ne pourrait I'étre pour se
prononcer sur une demande connexe dirigée contre un transporteur
aérien. Dés lors, en I'état d'un accident aérien survenu a I'étranger a un
avion appartenant a une compagnie étrangére, la cour d'appel,
compétente pour connaitre d'une demande dirigée contre le
constructeur de l'aéronef domicilié dans son ressort, 1'est également
pour connaitre d'une demande connexe formée contre le transporteur
aérien étranger ». Cour de Cassation, Chambre civile 1, du 25
novembre 1997.
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o) 9 AU Gl gl AaSaal) S g -V i) aSlaal] alal (palaall g
<a un caractére impératif. 3 sl s 4ajle Aapla e L0 g8l Lay & jla JS
Jia 3 4B (o guat ) ol ¥) (oo i) aStaal) (aliail) shaly ¥ af (a9
SNl Ja g 4 ) 55

(DTransport aérien international : juridiction compétente , Recueil Dalloz
/ Cour de cassation, 1re civ. 7 décembre 2011 — D. 2012. 254 — 26
janvier 2012 : Détermination de la compétence des tribunaux francais
dans un litige international : Recueil Dalloz / Cour d'appel de Paris 6
mars 2008 — D. 2008. 1452 — 12 juin 2008 : Accident aérien :
compétence et recevabilité de 1'appel, Recueil Dalloz / Cour de
cassation, 2e civ. 30 avril 2009 — D. 2009. 1489 — 11 juin 2009.

(2) « L'article 28, alinéa ler, de la Convention de Varsovie du 12 octobre
1929 édicte, pour I'action en responsabilité dirigée contre le
transporteur aérien, une régle de compétence directe qui a un caractere
impératif. Dés lors, doit étre cassé l'arrét qui, pour retenir la
compétence de la juridiction francaise du siége du constructeur mis en
cause, retient, en violation de cette regle impérative, qu'il n'existe
aucune disposition expresse dans la Convention indiquant qu'une
juridiction compétente pour statuer sur la demande dirigée contre le
constructeur ne pourrait I'étre pour se prononcer sur une demande
connexe visant le transporteur, cette compétence étant fondée sur
I'extension a l'ordre international de la régle de prorogation de
compétence de 'article 42 du nouveau code de procédure civile ». Cour
de Cassation, Chambre civile 1, du 11 juillet 2006, 04-18.644, Publié au
bulletin. Décision attaquée : Cour d'appel de Toulouse , du 27 avril
2004.
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aaf galdl) Jgall ¢ gilal) 48d B L g Le renvoil ) Axladl Alay) 5 <

G5B (e 47 Balall et (JUial) Jae Aad | A gl ALARN ¢ glail) < gai aal

13 g AT Agial dasan A el Ala) ) Ga Ao (O o jil) ciladl al)
£ B paida 8 4d) aag

dadiia i dcaSaal) (9 () (el AaY) B 88 o) () B ) Jaady

£330 Ada) Gaad AN g daidlall & daSaal) 4yl (use e g op) 3N i Slal

(DArticle 47 En savoir plus sur cet article (Modifié par Décret n°2012-66
du 20 janvier 2012 - art. 26) : « Lorsqu'un magistrat ou un auxiliaire de
justice est partie a un litige qui releve de la compétence d'une
juridiction dans le ressort de laquelle celui-ci exerce ses fonctions, le
demandeur peut saisir une juridiction située dans un ressort
limitrophe.

Le défendeur ou toutes les parties en cause d'appel peuvent demander
le renvoi devant une juridiction choisie dans les mémes conditions. A
peine d'irrecevabilité, la demande est présentée dés que son auteur a
connaissance de la cause de renvoi. En cas de renvoi, il est procédé
comme il est dit a I'article 97 ».

(2) « Lorsque le juge estime que l'affaire reléve de la compétence d'une
juridiction répressive, administrative, arbitrale ou étrangere, il renvoie
seulement les parties 2 mieux se pourvoir. Dans tous les autres cas, le
juge qui se déclare incompétent désigne la juridiction qu'il estime
compétente. Cette désignation s'impose aux parties et au juge de
renvoi ». Décret 75-1123 1975-12-05 JORF 9 décembre 1975 rectificatif
JORF 27 janvier 1976.
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(i A ga A8 8s ACia Aaidlal) o AaSaal) 4y il godad 5 ol

LS Aakalia (b Euga A gal) B A3 il ALY Cplsi (e a8 ) Ao Wi
Aldaill dazlal) (DA uich) 2 U8Y) B CSs e s sl Quebec”
2,9 (A0 pad 399 () g eld B Guad) Jaly L g la¥) A gAY
¢ < Federal Courts Act aStaall )0l ¢ gildl) (e (1)0 4 andl) Gaia
) e dabias 3u8a% 1 B Lallda g g al) a3 ab, i (o Aasaall uag

.the interest of justice”

(1) See Gerald Goldstein , Le Forum non conveniens en droit civil, Rev.
crit. DIP 2016. 51, 19 aoiit 2016.

(2) See Ethel Groffier , La réforme du droit international privé québécois,
Rev. crit. DIP 1992. 584 — 15 septembre 1992.

(3) See Sylvette Guillemard, Alain Prujiner et Frédérique Sabourin, Les
difficultés de l'introduction du forum non conveniens en droit
québécois, Les Cahiers de Droit, vol. 36, n° 4, décembre 1995, pp. 913-
951.

(4) See Gérald Goldstein et Zhong Zhu, Chronique de droit international
privé canadien (2010-2015) Droit civil québécois (1re partie), Journal
du droit international (Clunet) n° 4, Octobre 2016, chron. 11.

(S)Federal Courts Act (R.S.C., 1985, c. F-7) “Stay of proceedings
authorized: 50 (1) The Federal Court of Appeal or the Federal Court
may, in its discretion, stay proceedings in any cause or matter (a) on the
ground that the claim is being proceeded with in another court or
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Supreme Court of (1S b Ldall Lasaal) slsaj cipla a4l
VAVY ale A jalall Lgasa dia @il g SA) Cillu gall) pa 4atlila Canada
o~ discretion judicial AaSaall 4y padil) Alhat) dasaal) 4d Cuasj 31
2Bl gD SIS (5 pAT daSan a9 13 La Jla B s glead) i ad
AP

“In my view the overriding consideration which must guide
the Court in exercising its discretion by refusing to grant
such an application as this must, however, be the existence
of some other forum more convenient and appropriate for
the pursuit of the action and for securing the ends of

justice.””

jurisdiction; or (b) where for any other reason it is in the interest of
justice that the proceedings be stayed”.

(1) See Louise Lussier , L’exercice de la compétence juridictionnelle
internationale des tribunaux au Québec : une crise des valeurs ?
Commentaire sur Spar Aerospace Itée c. American Mobile Satellite
Corp. (2005) 50 R.D. McGill 417 .

(2) F. Mikis Manolis Nathaly J. Vermette - Robert F. Hungerford, The
Doctrine of Forum Non Conveniens: Canada and the United States
Compared, FDCC Quarterly/Fall 2009.

(3) Antares Shipping Corp. v. The Ship "Capricorn, [1977] 2 S.C.R. 422.
See Vaughan Black, Conditional Forum Non Conveniens in Canadian
Courts, (2013) 39:1 Queen’s LJ, pp.41-81.
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@l Mgl 330l dapda ST o AT daSas 350 g sie dlld g L)) aSlaall
G A 359 4L a¥) slaal) (s A gana asal) 134 (b Lylal) dasaal)
daSaal) Ay ot Lgludat aie 4y ail) daSaal) dabes Al Ciiagy - panl) ¥ JUL)
the place < b il Jlas ¥ A jlan (1Sa juslacall 638 (e g tAaidlall
3929 AdaY) 392 9 GlSa (Gl ial g O 5idl cof business of the parties
5o shaial) (DAULERY el oY) Alas ase i AT S50 B Sasaia Auiliad g
.the injustice of foreign proceedings £ (i Jsa dial aStaa alal

Civil Code of &Sl S dakiliey Asall (el Juaad sl
wra o dadlall g daSaal) 4 B5 il &8 V44 ¢ il A Québec
Walaid) (e Aakliall aSlaa AR5 Jlga ) FIYO Balall cLd) Cua ay yddl)
OS 13 L Ja B ikl aaf Gitb e plyg oUWy Juw o — ALl
better position to decide the Juadl ray u3 c;)ii Lia) dasaa dlia
: 813 (& Juaill dispute

(1)Chilenye Nwapi, Re-evaluating the doctrine of forum non conveniens in
canada, 34 Windsor Rev. Legal & Soc. Issues 59 2013.

(2)Amchem Products Incorporated v. British Columbia (Workers'
Compensation Board), [1993] 1 S.C.R. 897 [Amchem]|; Genevieve
SAUMIER, “Forum Non Conveniens: Where Are we Now?”, 2000, vol.
12 S.C.L.R. p. 121.

B Al a1 bl Agal (g gad) JBLY Al ghesal 1Y) (GUaTl ¢ B8N aadl daaa 3§ B3 ()
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3135. Even though a Québec authority has jurisdiction to
hear a dispute, it may, exceptionally and on an application by
a party, decline jurisdiction if it considers that the authorities
of another State are in a better position to decide the dispute.
S (8" 3 e aadin) o Lyl dabiliag Haall ¢ gildll o) Badl g
2 Jadll Jad) g B g AT daSaa" 5 L Lol g "exceptionally siwN)
aSlaall 3 ¥) A4Sy sa¥) aSlaall )€ Ao dapla JiS] Apiia) daSaa (g "1 )
el Ao clalhaal) dli juudi o LgalSa) @ i) 68 28 @) dadaliey 45aig))
S0 ) slady) Al cfd clakliall B gaha g
-~ AY aSlaall 8 dapdlall daSaall yulaal dguliia - pulaa Byl dlligh
Eun G oA (98 <MEI N A Jaadll Bl daSaall 4l aSlaal) Lginua g
29 <Oppenheim 4s&a8 3 aaslant af pplaal) dlli agiy Labd gAY
Ot oA g LS Aalall A00Y) Gl gt g il ) Aald e oLy LS

Jaa (g A A ga A i)l o Al Cilp) o) ) g8 ccilal i) 345 g Gl )

(1) “The choice of the appropriate forum is still to be made on the basis of
the factors designed to ensure, if possible, that the action is tried in the
jurisdiction that has the closest connection with the action and the
parties and not to secure a judicial advantage to one of the litigants at
the expense of others in a jurisdiction that is otherwise
inappropriate.”.Recherches internationales Québec c¢. Cambior inc.,
1998 CarswellQue 4511 at § 27 (Can.).
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“[tIThe Court assume[s] that the word ‘Exceptionally’ was
used by the legislature to require defendant to establish that
another jurisdiction is clearly the more appropriate forum to
hear the action. It was intended that the Quebec Court would
decline to exercise its jurisdiction only under exceptional

. 2
circumstances .
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(1) Lexus Maritime inc. v. Oppenheim Forfait GmbH, [1998] Q.J. No. 2059
(Can.).
(2) Czajka c. Life Investors Ins. Co. of Am., [1995] JE 95-765, 4 27 (Can.).
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(1) F. Mikis Manolis Nathaly J. Vermette - Robert F. Hungerford, The
Doctrine of Forum Non Conveniens: Canada and the United States
Compared, FDCC Quarterly/Fall 2009, p.30-31.
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(3) Article 9 Tacit choice of forum (‘forum necessitatis’) : “c. the legal
proceedings, which are to be initiated by a writ of summons, have
sufficient connection with the Dutch legal sphere and it would be
unacceptable to demand from the plaintiff that he submits the case to a
judgment of a foreign court”.
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See J.P. Verheul, The forum (non) conveniens in English and Dutch Law

and under some international conventions (1986) 35 I.C.L.Q. 413 at 417.
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(1) Sei Mukoda et al. v. The Boeing Company et al., June 20, [1986] cited
by Jurisdictional theory "made in Japan': convergence of U.S. and
Continental European approaches. -¥-\ 3,4 Al) il kil o zla
(* Y
https://www.thefreelibrary.com/Jurisdictional+theory+%22made+in+J
apan%22% 3a+convergence+of+U.S.+and...-a0128168055

(2) Ronald A. Brand and Scott R. Jablonski,Forum Non Conveniens:
History, Global Practice, and Future under the Hague Convention on
Choice of Court Agreements,Oxford Press, 2007, pp.124-125.
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(1)See Franco Ferrari , Forum shopping : Pour une définition ample
dénuée de jugements de valeurs, Rev. crit. DIP 2016. 85 — 19 aoiit
2016.
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(1) Louis d' Avout, L'extraterritorialit¢ du droit dans les relations
d'affaires, La Semaine Juridique Edition Générale n° 42, 12 Octobre
2015, doctr. 1112.

(2) Jean-Marc Bischoff , Gaudemet-Tallon (Héléne) : Les Conventions de
Bruxelles et de Lugano - Compétence internationale, reconnaissance et
exécution des jugements en Europe, Rev. crit. DIP 1994. 869 — 15
décembre 1994.
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ACid Joldal) 1865 48 (Brussels I Regulation 2000)) ala alsad)
g b 0 35 ¢ lis alibi pendens 353 (ma AS) (i Adll) g gl
a5 (el 330 a5 9 gl palatal) Led adad) A AaSaall 5 paall (alaidy)
(gl A g hally g8 g ALall] (g gleal) aaed ACia Ja o kidh caaly 4a gl

LNl e daSaall 4y ki 5 S8 (e (Bl
Ll Aladl Galatidy) Gl 8 oY) AadY) ael g cuiadat adg

5 <A1 daal 9 5 Ll (yaas )(Brussels 11 Regulation) ¥+ + ¥ alad alsa¥)

(1) Estelle Gallant , Le forum non conveniens de l'article 15 du reglement
Bruxelles II bis, Rev. crit. DIP 2017. 464 — 20 décembre 2017.

(2)Article 27 of the Regulation: “1. Where proceedings involving the same
cause of action and between the same parties are brought in the courts
of different Member States, any court other than the court first seised
shall of its own motion stay its proceedings until such time as the
jurisdiction of the court first seised is established.

2. Where the jurisdiction of the court first seised is established, any
court other than the court first seised shall decline jurisdiction in
favour of that court. The interpretation of this article can create
problems in establishing whether proceedings involves the same parties,
particularly in light of the fact that much international litigation
involves big corporations with multiple subsidiaries in different
countries”. Council Regulation (EC) No 44/2001 of 22 December 2000
on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters.

(3) See Horatia Muir Watt , La pratique du forum non conveniens est-elle
compatible avec la Convention de Bruxelles du 27 septembre 1968 ?
Rev. crit. DIP 2003. 335 — 16 juin 2003.

(4) See Héléne Gaudemet-Tallon , Le « forum non conveniens », une
menace pour la convention de Bruxelles ? Rev. crit. DIP 1991. 491 — 16
septembre 1991.

1101 ealaBe fusgdlal Sigsedl Ao



P A | P TN Y (Yo ol YV auall

Glaial) (AL andl) 853 ) o) o) 0 Balall el G daidlall o daSaal)
daSaa ) £ 4 Ala) A -Lguabaid) o ) — Aasaal) gy (A ) A gpanally
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(1) Cyril Nourissat, Forum non conveniens, Procédures n° 12, Décembre
2006, comm. 275.

(2) Article 15 - Council Regulation (EC) No 2201/2003 of 27 November
2003 concerning jurisdiction and the recognition and enforcement of
judgments in matrimonial matters and the matters of parental
responsibility, repealing Regulation (EC) No 1347/2000 «

“Transfer to a court better placed to hear the case: 1. By way of
exception, the courts of a Member State having jurisdiction as to the
substance of the matter may, if they consider that a court of another
Member State, with which the child has a particular connection,
would be better placed to hear the case, or a specific part thereof, and
where this is in the best interests of the child: (a) stay the case or the
part thereof in question and invite the parties to introduce a request
before the court of that other Member State in accordance with
paragraph 4; or (b) request a court of another Member State to
assume jurisdiction in accordance with paragraph 5.

2. Paragraph 1 shall apply: (a) upon application from a party; or (b)
of the court's own motion; or (c) upon application from a court of
another Member State with which the child has a particular
connection, in accordance with paragraph 3. A transfer made of the
court's own motion or by application of a court of another Member
State must be accepted by at least one of the parties.

3. The child shall be considered to have a particular connection to a
Member State as mentioned in paragraph 1, if that Member State:
(a) has become the habitual residence of the child after the court
referred to in paragraph 1 was seised; or (b) is the former habitual
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residence of the child; or (c) is the place of the child's nationality;
or (d) is the habitual residence of a holder of parental
responsibility; or (e) is the place where property of the child is
located and the case concerns measures for the protection of the
child relating to the administration, conservation or disposal of this
property.

4. The court of the Member State having jurisdiction as to the
substance of the matter shall set a time limit by which the courts of
that other Member State shall be seised in accordance with
paragraph 1.

If the courts are not seised by that time, the court which has been

seised shall continue to exercise jurisdiction in accordance with
Articles 8 to 14.

5. The courts of that other Member State may, where due to the
specific circumstances of the case, this is in the best interests of the
child, accept jurisdiction within six weeks of their seisure in
accordance with paragraph 1(a) or 1(b). In this case, the court first
seised shall decline jurisdiction. Otherwise, the court first seised
shall continue to exercise jurisdiction in accordance with Articles 8
to 14”.

b Aadlal) e AaSaal) 4yl Gl JB) Cua 4gliia Ciliga (5 peged) (i Aalc) Slg (V)
iy VAV alad el el g VAAY ale i) Galddl Jeal) ¢ siAl (e YoVV Balall
N8 o (Gl g e ol daaa 3 ) Al Al dilaial) cile jUall
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European Court of Justice (A ¥ Jaall dasas cund)adly
b « Owusu v Jackson'” dpiad B Y. 0 ale (W pgdaSa AEC)
o) dli Al g padlitg cliacy) Jgall aSlae G dadlall s dasaal) 4 s
Voo caldl @l 8 addy g dpadal) SUay 2 g8 5 « Mr. Owusu ) diba) b
o Al aaile ddlke Lab sLE) tetraplegic sl JWadl 134V gis)
daldl) aa ) (30 3588 (B juiSy cumal 48 Cua (Mammie Bay WSxala 4l g
55 .l olaa A uarll g Aaluad) 4 las £ fifth cervical vertebra
L) 1ida 45 ety aSlaal) alal iy g2 (5 922 Mir. Owusu 2ead) al8 clld )
cagad; ke dna gl 48 (LS Ea ity g Lyl aifa 989 < Mr. Jackson
Sl BA) e ol ged B e dall dlia) By Sy A g dpalaad) Ada ) aulals
4ia Jhlia 4 (e (A Gald (bl Al oy ) Jedal) b gy dal 1) 3, 4ule
e o214l aaid) B9 reasonably safe or free from hidden dangers
s adg Al ) aliia ALy aaiial) Jrdia ) BVl LiSiala 4 g3y aaiiall

(1) Julien Cazala, La contestation de la compétence exclusive de la Cour de
justice des Communautés européennes, RTD eur. 2004. 505 — 15
septembre 2004.

(2) JUDGMENT OF THE COURT (Grand Chamber), 1 March 2005, In
Case C-281/02, Andrew Owusu / N.B. Jackson, trading as Villa
Holidays Bal-Inn Villas, Mammee Bay Resorts Ltd, Mammee Bay Club
Ltd, The Enchanted Garden Resorts & Spa Ltd, Consulting Services
Ltd, Town & Country  Resorts Ltd, available at
http://www.bailii.org/eu/cases/ EUECJ/2005/C28102.html#Footnotel  (
last visited 1-12-2017),
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A8 Lals A 93 aSlaw o Jliie) Ao g o) Joalis g 5lady) sladll el
SR Bl Aag e

< Sheffield District dbid dakalie; daSaal) cud ;A g¥) A jall alal g
gy avda dle el o Goa e ad) Joaliy adad) (Yo vy g V1 8
Cma ¥ Balal) il (il g o goat) (A% daSaall (alatiil) adey La ga g clillay 4
slac) Joad) Jala Malsall) Adin g Aall) pabatd) olio Jus g s A8l
o ada oo Ghad JJl 88 e aal) of ) daSaal) @ Ll Las () g 891 SasiL
Sl 5 gl o ks La ga g ¢ pulal) £ sBg Jaa La Lo Ly WSuala 4150 aSlaal 5 sall)
. alady) slaall

The Court of Appeal (England and <UiioY)dasas alaly

4%a p £ guda gal) ullal g Alwall LaSaall awat a1 Wales) Civil Division
o2 Jadl) o cib gy Lgalal g e ad) (B asall o) ety 4 g g¥) Jaad) dasaal
¢34 (a Ao g gY) Jaad) daSaa Lgd (2 255 ol preliminary ruling 4 s) Al
Ol 8 g o goal) Alaly palaidy) Lgd sBad) Al placY) Joall aSlaw 3 A g

(1) Convention on jurisdiction and the enforcement of judgments in civil
and commercial matters.

(2)Article 2 : “ Subject to the provisions of this Convention, persons
domiciled in a Contracting State shall, whatever their nationality, be
sued in the courts of that State. Persons who are not nationals of the
State in which they are domiciled shall be governed by the rules of
jurisdiction applicable to nationals of that State”.
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A3 AY) (58 Jla B SaiL gias e A gl 5 AT Lda) dasadl AN
LDE 15 B Rl dasda

(ALl (alatiddl 4 paal) dagdall Ao A g g¥) Jaad) dasaa ciasi
Grhall L) L) JauS gy A8UESH (e ¥ Balall (Bd g plizae ) J5al) aSlaal 7 siaal)
slacy) Jol) aSlas (e daSaa (pa JASY Lo (alatid¥) ey AN JIgad) b
R s A A 50 dasany guae Al g3 AaSaal (abaidy) dail 13) Le Ja & L
Leilla) pas g g oo adl i 4 5aladY) aSlaall o 050 o (g AGBUENL guas
A3 et lA0al gl B cuilS gl ia o AT dpial Al gal) aSlaal

“28. Moreover, the rules of the Brussels Convention on

exclusive jurisdiction or express prorogation of jurisdiction

are also likely to be applicable to legal relationships involving

(D*1. Is it inconsistent with the Brussels Convention , where a claimant
contends that jurisdiction is founded on Article 2, for a court of a
Contracting State to exercise a discretionary power, available under its
national law, to decline to hear proceedings brought against a person
domiciled in that State in favour of the courts of a non-Contracting
State:

(a) if the jurisdiction of no other Contracting State under the 1968
Convention is in issue;

(b) if the proceedings have no connecting factors to any other
Contracting State?

2. If the answer to question 1(a) or (b) is yes, is it inconsistent in all
circumstances or only in some and if so which?”. Owusu
(Judgments Convention/Enforcement of judgments) [2005] EUECJ
C-281/02 (01 March 2005), para 22.
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only one Contracting State and one or more non-Contracting
States. That is so, under Article 16 of the Brussels
Convention, in the case of proceedings which have as their
object rights in rem in immovable property or tenancies of
immovable property between persons domiciled in a non-
Contracting State and relating to an asset in a Contracting
State, or, under Article 17 of the Brussels Convention, where
an agreement conferring jurisdiction binding at least one
party domiciled in a non-Contracting State opts for a court in

a Contracting State.

35. It follows from the foregoing that Article 2 of the
Brussels Convention applies to circumstances such as those
in the main proceedings, involving relationships between the
courts of a single Contracting State and those of a non-
Contracting State rather than relationships between the

courts of a number of Contracting States.

36. It must therefore be considered whether, in such
circumstances, the Brussels Convention precludes a court of
a Contracting State from applying the forum non-
convenience doctrine and declining to exercise the

jurisdiction conferred on it by Article 2 of that Convention”.
e Jalad g duat Al oda duuliag Ay ¥ Jand) daSaa Ciia 20 28 g
The  JeuS g A8 (o pa aa dadlall e daSaal) 4 i gilta
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compatibility of the forum non convenience doctrine with the
s Jhay 45 8l Al gl 0 ) < LT Cua « DBrussels Convention

(1) “The Court has thus held that the principle of legal certainty requires,
in particular, that the jurisdictional rules which derogate from the
general rule laid down in Article 2 of the Brussels Convention should be
interpreted in such a way as to enable a normally well-informed
defendant reasonably to foresee before which courts, other than those
of the State in which he is domiciled, he may be sued (GIE Groupe
Concorde and Others, paragraph 24, and Besix, paragraph 26).

Application of the forum non conveniens doctrine, which allows the
court seised a wide discretion as regards the question whether a foreign
court would be a more appropriate forum for the trial of an action, is
liable to undermine the predictability of the rules of jurisdiction laid
down by the Brussels Convention, in particular that of Article 2, and
consequently to undermine the principle of legal certainty, which is the
basis of the Convention.

The legal protection of persons established in the Community would
also be undermined. First, a defendant, who is generally better placed
to conduct his defence before the courts of his domicile, would not be
able, in circumstances such as those of the main proceedings,
reasonably to foresee before which other court he may be sued. Second,
where a plea is raised on the basis that a foreign court is a more
appropriate forum to try the action, it is for the claimant to establish
that he will not be able to obtain justice before that foreign court or, if
the court seised decides to allow the plea, that the foreign court has in
fact no jurisdiction to try the action or that the claimant does not, in
practice, have access to effective justice before that court, irrespective
of the cost entailed by the bringing of a fresh action before a court of
another State and the prolongation of the procedural time-limits.

Moreover, allowing forum non conveniens in the context of the Brussels
Convention would be likely to affect the uniform application of the
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5 58l ase e dle (5 ghaiiLa ) B Jegal certainty S sl () sl
undermine the predictability of (s ALalll jalaidy) ac) g ad g
5 AaSanall 4y sl daluall el & )4 Cigu 3 cthe rules of jurisdiction
Jubn g o go ) AAIST ab 38 La g2 g (g1 A A BRI 5 AYY Jgal) aSlaal W ik
that the (&3l plhad ddlaal) Aleld G8a% G590 Jgany £ 2l e
claimant does not, in practice, have access to effective justice
before that court, irrespective of the cost entailed by the
bringing of a fresh action before a court of another State and

.the prolongation of the procedural time-limits
Y dadall e AaSanal) 45 a0 o ) A g Jaad) daSae cugii) i
abatdY) ae) B aua g (e Anl) sl Lag e g AGBE) (o guat g (ilal
sslae) Joall cm (ALl
“The Convention of 27 September 1968 on Jurisdiction and
the Enforcement of Judgments in Civil and Commercial
Matters, as amended by the Convention of 9 October 1978 on

the Accession of the Kingdom of Denmark, Ireland and the
United Kingdom of Great Britain and Northern Ireland, by

rules of jurisdiction contained therein in so far as that doctrine is
recognised only in a limited number of Contracting States, whereas the
objective of the Brussels Convention is precisely to lay down common
rules to the exclusion of derogating national rules”. See Owusu C-
281/02, op. cit., para 40-43.
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the Convention of 25 October 1982 on the Accession of the
Hellenic Republic and by the Convention of 26 May 1989 on
the Accession of the Kingdom of Spain and the Portuguese
Republic, precludes a court of a Contracting State from
declining the jurisdiction conferred on it by Article 2 of that
convention on the ground that a court of a non-Contracting
State would be a more appropriate forum for the trial of the
action even if the jurisdiction of no other Contracting State is
in issue or the proceedings have no connecting factors to any

other Contracting State””.

ot 9| Gt etaul 1 L e : il

Aaidlall ol daSaal) 3 488 i Al gAY 43 gal) cilingd) (pa and) Slia
(NI (V)T Balaall 8 daidlall s daSanall 4y a5 i ) g cJliall Jaimus 1

Hague (Voalal) Aol o gilall oLay jaiya A8 £ g ydia cra (Y)()9

s A oY) Jaad) Aasaad Ay Ll asald) 1aa Jea k1 (V)
Laurence IDOT , Arrét de principe sur la portée territoriale de la
Convention, Europe n° 5, Mai 2005, comm. 189.

Gilles CUNIBERTI et Matteo M. WINKLER , Journal du droit
international (Clunet) n° 4, Octobre 2005, 16¢

(2)Article 22 paragraph 1 : “ in exceptional circumstances the court may,
on application by a party, suspend its proceedings if in that case it is
clearly inappropriate for that court to exercise jurisdiction and if a
court of another State has jurisdiction and is clearly more appropriate
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(Auadll palaidyy 48l conference on private international law
preliminary  draft 4= lailly dtaal) Jilual) (b dial) alsall g
convention on jurisdiction and foreign judgments in civil and
(gl sladl da g o it 8 8adize « commercial matters
el ol ulaall Lgsd saa Al g Spiliada 4u&ad Lord Goff 2usdll iy 4ald

181 AN Bl Aaidlal) daSaal) il ie Wy il

“Article 22 Paragraph 2 of article 22: “The court shall take

into account, in particular:

to resolve the dispute. Such application must be made no later than at
the time of the first defence of the merits.

Article 22 Paragraph 2 of article 22: “The court shall take into account,

in particular:

a) any inconvenience to the parties in view of their habitual residence;

b) the nature and location of the evidence, including documents and
witnesses, and the procedures for obtaining such evidence;

c¢) applicable limitation or prescription periods;

¢) the possibility of obtaining recognition and enforcement of any
decision on the merits.

Article 22 Paragraph 4 : “ when the court has suspended its

proceedings under paragraph 1,

a) it shall decline to exercise jurisdiction if the court of the other State
exercises jurisdiction, or if the plaintiff does not bring the
proceedings in that State within the time specified by the court; or
b) it shall proceed with the case if the court of the other State
decides not to exercise jurisdiction”.

(Dhttps://www.hcch.net/en/home .
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a) any inconvenience to the parties in view of their habitual

residence;

b) the nature and location of the evidence, including
documents and witnesses, and the procedures for

obtaining such evidence;
¢) applicable limitation or prescription periods;

¢) the possibility of obtaining recognition and enforcement of

any decision on the merits”.

©) International law association (Jsa) O sLal dman cijaly ad g

A il g Agiaal) cile JUially Adbiall (oalpall (e Ao gana Jlaly Yoo v ale
Cra 88l (B ) jaladly (all diday 19 aB ) dmandl palige Alad) oL Alld g dyd gal)
05 AR B Aatidal) et oy Lmand) @ di ailg (VY000 gl YaoYe

b Qadll o 8 a8 S 7 gun g 01980 ALpy daSaa aa g 13) L Jla (B Lgualiail
the alternative court is the manifestly more appropriate g)>-

. forum

(1) http://www.ila-hq.org/index.php/publications/pub2—\ Y- 3,4 Af) .
(* Y

(2)RESOLUTION Resolution No. 1/2000 INTERNATIONAL CIVILAND
COMMERCIAL LITIGATION The 69th Conference of the
International Law Association, held in London, United Kingdom, 25th—
29th July 2000
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AAY) datidall Aasaall jgag Al paliall (e de gara dmandl g S8 g

3 9] g il Y Al g e Aald (5 AT Aia) Aasas dapSla padi aic Ly

S bl Gl gl g ¢y AN (5 o) A il ) Cp pllanall ) jas Al

385 A lled alsal) gLl dallaial g 490 gall Gl jaY) @Al ) Aalad) g ) 3l
) Alail) aUail) 3oES T il g calsad)

@nstitut de Droit International (sl ¢ $&l 3gaa (e suua Las

gt (Vlaly Bruges oo 4t 8 jilal) RESOLUTION o) 3 (8

(1) “ Other Grounds for Referral : 4.3 An originating court shall decline
jurisdiction and refer the matter to an alternative court where it is
satisfied that the alternative court is the manifestly more appropriate
forum for the determination of the merits of the matter, taking into
account the interests of all the parties, without discrimination on
grounds of nationality. In making this decision, the court shall have
regard in particular to the following factors:

(a) the location and language of the parties, witnesses and evidence;

(b) the balance of advantages of each party afforded by the law,
procedure and practice of the respective jurisdictions;

(c) the law applicable to the merits;

(d) in cases under Principle 4.1, the desirability of avoiding multiplicity
of proceedings or conflicting judgments having regard to the
manner of resort to the respective court’s jurisdiction and the
substantive progress of the respective actions;

(e) the enforceability of any resulting judgment;

(f) the efficient operation of the judicial system of the respective
jurisdictions;

(g) any terms of referral under Principle 5.3.”

(2) http://justitiaetpace.org/index.php. (¥ + YV-)Y-) 5,45 L))
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Gl el gV g dadlall pud daSaal) 4l Gaadii Joa Yo o ¥ jadiae (e S
Ll £ o el AaSaal) abatid) (985 Laaie " 431 () apti-suit injunction
Ay by dee Jlall (8 Juadlly abatd) Lgd gy (Glill o) dliea il ) 3
Lgualuatidl) (ad ) ¢ dasaall § gy cdlliy Led rrac Led gild (LS ag dy pan
95 Ly gilal (88 g duaiia ¢ A Al g2 aSlaa ¢ ) o) o guda gl (A Juailly
1 5 jhaal) cle Ul 8 Juaill dapda ST - Ay 48, jhay -
A g8l (e Ao gana S Gl 00 )8 (a ALY fasal) A dgaall pag g
Lasaa LapBla sda il wie Lo G ALY AaSaal) o caay (1) 4pald )
bl dalia ALl dasaal) 05 ) 1 Lhasa g cp) AN LRI (5 AT A

(DArnaud NUYTS, les principes directeurs de l'institut de droit
international sur le recours a la doctrine du forum non conveniens et
aux antisuit injunctions, revue belge de droit international, 2003/2,
pp-537-565.

(2) 2¢éme COMMISSION 1. Le recours a la doctrine du forum non
conveniens et aux "anti-suit injunctions" : principes directeurs.

(3) « L’Institut reconnait dans l’intérét de la justice le bien fondé des
principes suivants qui touchent aux procédures en matiére civile et
commerciale, a P’exclusion du droit de la famille, sous réserve des
conventions internationales ou autres dispositions applicables.

1. Lorsque la compétence du tribunal saisi n’est pas fondée sur un
accord d’élection de for exclusif et lorsque son droit permet de le
faire, un tribunal peut refuser d’assumer ou ’exercer sa
compétence au fond, au motif que les juridictions d’un autre Etat,
compétentes d’aprés leur propre droit, sont clairement plus
appropriées pour trancher les questions en cause».
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S nkail) a9 ¢ gILAN AN 1 o lSa <5 go ) il Y ) jaad) aa i)
o ALl dasaall (e alall aSall 1di 4l § pdl g caaldill Baa og) 3 £ gua ga
e 3 g gua ga
lBadlall ¢ra ddan Bgall A gall ¢y giAN dgaa (e palall I AN e Uy
tlglnldl pulaa o) Aaidlall g8 dasaal) 4y 505 o) eVl (3l Lad o) g
Cra dbad) J1El 4B Aadlal) s AeSanall A RN G oYl pady Lad -
daidlal) daSaal) 4355 L) ¢ gallly daidiall daSaal) (G A gall ¢ gilal 3gaa
exclusive jurisdiction gas Alad (alaid) gl s 1) La Ja 2
B Aale 4l ) AN (s ol &l Gag ol hY) U Lo sy g e al) B
gl g (alill 6 51n Jal g Ay ) (Bl o LS paluaiaY) c (A
(b aSal) g duabalil A jlaa (2 ) ol J o B (3adl A (o) 4y ity Adhaliad
un tribunal peut refuser d’assumer ou ’exercer sa s

O (ATl 09y ¢ ) R Ja i) L3 ) Al . compétence

(1)*2. Afin de déterminer si les juridictions d’un autre pays constituent
clairement un for plus approprié, le tribunal saisi peut tenir compte en
particulier : a) du caractére adéquat d’un for alternatif ; b) de la
localisation des parties ; c) de la localisation des preuves (témoins et
documents) et des procédures permettant de les obtenir ; d) du droit
applicable aux questions en cause ; e) des délais de prescription
applicables ; f) de Deffectivité et de la possibilité d’exécuter tout
jugement au fond». NSTITUT DE DROIT INTERNATIONAL
2.09.2003 Session de Bruges - 2003 2eme COMMISSION Le recours
a la doctrine du forum non conveniens et aux « anti-suit injunctions » :
principes directeurs. Rapporteur : Sir Lawrence Collins Co-
Rapporteur : M. Georges Droz.
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AOBIL datda dbyy AT aga g die g alll) G5 5 g (B QalaidY)
sont clairement plus appropriées dasdly <l &3 3925 g £330
Ol Bl i) a ggdal) (e LS 1) 9 81 4N B Juadl) o dagdlae JiS) L) e
ISy ullat L8 (A)and) L) Adlaial Lalds (datiia Ahaull dasaal) (o<
Y Jaag ad (e g cdadlall yulaa il 8 Alee 4 ggu (uSay ¥ il g
bog ) @l et (A3 o g, Goadail) Mo AB8ata & Aiad) dasad) )
pliac) Al ) (ulad g dadlal) & AaSaal) 4 B30 pu ga (Gaadall Sadda ABL)
Gk Jlaw  “ verrouiller” & gl Gudad B A gl ¢ gil8l) Lgaa
il LY 4B £ g pia g Al gall ¢y 9iLAY Aman Cilga gy B gl 4o a1

.(‘)Js:m
Laa gl Al pulaall jiad ¥ sddad) daSaal) dagdla il yulaa (ady Lasd
T8 B Lgalina iy g Cua Adaadiocall gl G (A gl oSl agaa
O Badli (il g, slaY 481E) £ g pdoa g (Aol 09Il dman (pa giliad)
S Al e paly o G99 Aalia 09S¢ Aad) dasaa) & AS) agaall
13) La Jla A ddland L) Jy a8 S Jalg . competent dacida Lgs oS
L 389 hatida € dpial Aatas pllal dalaid) oo Ji3l Laldl) 8

(DArnaud NUYTS, les principes directeurs de l'institut de droit
international sur le recours a la doctrine du forum non conveniens et
aux antisuit injunctions, revue belge de droit international, 2003/2, p.

541.
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Lol (885 due process Adabal) daslaal) cilyatiial 4dlia Layi Jiay (g
DY) (8 s8ad A g ) ABE) ¢ T Balal) dgle Cual

Yoot ale 8 aldll ¢ gilall aa gl A gal) agaall jaal colai¥) cild B
« MAgihgll ye diaall ciladl yal) salia " S Y G gSLAN Mg pa cyglaiilg
Principles of transnational Civil ALI - UNIDROIT de
Aualdl) 388N (B dadlal) e daSaall 4y i gakai ciadic) ANl g Procedure»
S el B Juadl) (b i o daSaall jgag " Adly Cudad ) g AU asal) (ha
dlia Gl g cadla (598 0ige Lgualaid) () Ll ) (e (L Jualll Ja s
LME 151 b Juadll LapSha Lgia ST 5 AT dasaa

(1)See Le recours a la doctrine du forum non conveniens et aux anti-suit
injunctions. Principes directeurs, Revue critique de droit international
privé / Rev. crit. DIP 2003. 805 — 15 décembre 2003.

(2)2.5 Jurisdiction Over Parties : “ Jurisdiction may be declined or the
proceeding suspended when the court is manifestly inappropriate
relative to another more appropriate court that could exercise
jurisdiction”.

“P-2F The concept recognized in Principle 2.5 is comparable to the
common-law rule of forum non conveniens. In some civil-law systems,
the concept is that of preventing abuse of the forum. This principle can
be given effect by suspending the forum proceeding in deference to
another tribunal. The existence of a more convenient forum is
necessary for application of this Principle. This Principle should be
interpreted in connection with the Principle of Procedural Equality of
the Parties, which prohibits any kind of discrimination on the basis of
nationality or residence”.
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£9ua9d b bl : gl ol )
(b (s UL 5 gAY Al il B A ) oLl BLES e a1 e
pluadl) gl a5 ¢ (g Julad¥) (5 oA ALY (8 GlId amy iy oS e aglead) ¢y Y
A1) A gAY A jal) S cpaaiial) pLgdll) Cha daand) A g 288 () S, L) 4BAY)
(o Lo dualih clgia B ga sall 4lad) (3835 Y Lghua gy AaDlall @ dasaall 4 it
188 (Y)sladll 38 e a3t LB efficiency 4xllxdll gl fairness 4l (38a%
Al Bl aladiuly mand Eua Alad) 38a5 Y 4R A o) Y) Q) L)

law (Al sLadl) g3 ¥) T judicial discretion 4aw gl 4y il
Gl die U3 g - S5 jal glad¥) UATY 8 4yl &5 A< & making power

i c¥la 39 9 ) g5 A8 L) A oA g cdaiNall e daSaal) julaa
Lghnkl Aic abuse

g1l Ao A ) el Gl e & 33a g Gland) BaY 8 (ghad 13 g
inherent risk of e GGkl dgagaie 8 Jiaiall g Lyidds of A\l
O dealdl) dalaal) g dalad) Aaliaall julaal fnconsistent application

24l B Y pilic 1474 ale (3 Paxton Blair Jud) e jsddal) Gl ol Sl (V)

B Aadlal) e AaSanal) 4l S Y] s LAY Gadat ala) (3 )
Paxton Blair, The Doctrine of Forum Non Conveniens in Anglo-American
Law, 29 COLUM. L. REV. 1, 8-9, n.7 (1929); Reus, supra note 17, at 459-
60.

(2) Markus Petsche, A critique of the doctrine of forum non conveniens, 24
Fla. J. Int'l L. 545 2012, pp.549-562.

Yy el Audedlall Sigoedl s



P A | P TN Y (Yo ol YV auall

g a8 af fa g bl G G At o) Ciiad aa g Y A LaS ((Dasiaal)
Gkl g8 55 Ao g ab Cpalaal) gf (paliial) sBiyg 5 A ) 5983 (a Lgsar
cilallia (OIS, 18 La 58 9 < uncertainty () a2 g predictability &Y
S 2l N Jaaadl) dle a8l 3 ga 9 process due ddalal) Aastaal) faa
(rSaY) sladl) dgle Sl g S aY) Jsiwall™) Fourteenth Amendment
aidal) alill aley Adalal) daslaall fase O Liladl 48y pa¥) AaSaal) & pis) dua

g sl plaw (b alal) (1

(1) Michael M. Karayanni, The Myth and Reality of a Controversy:
"Public Factors" and the Forum Non Conveniens Doctrine, 21 WIs.
INT'L L.J. 327 2003.

(2) Amendment XIV (Ratified July 9, 1868) “Section 1. All persons born or
naturalized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of
law; nor deny to any person within its jurisdiction the equal protection
of the laws”.

(3) “The Court traditionally has held that the Due Process Clauses protect
civil litigants who seek recourse in the courts, either as defendants
hoping to protect their property or as plaintiffs attempting to redress
grievances.... [T|he Fourteenth Amendment's Due Process Clause has
been interpreted as preventing the States from denying potential
litigants use of established adjudicatory procedures, when such an
action would be “the equivalent of denying them an opportunity to be
heard upon their claimed right[s].” Logan v. Zimmerman Brush Co.,
455 U.S. 422 (1982).
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Belad cdaidlall b daaal) & la0 gukl (ha 5 g2 sal) Ailladll (2 guads La
R (o ool Chddty (gl Lo Lgda B s sall BalAY 4 hall) olli ghas ¥ a8
Ahay o A) dataal Lghiaty g e all plam i (b i daSaal) ) Cua caStaal)
A AR B Y adll) (Jlal) JS B slalll alal gl SR Cigu Al
Leladi B Jalati 4 ki) dlli o) LaS (g a0 A ga (A ALl dasaal) Lgad (<
Jlag B A Y gay ALl daSaal) alal sl ged Jod A sl plad g
Gl Ahd dala 3505 ate slaiY) 13 (e e By Sl plhad dilas)
el g g lliu) alaid) 3529 ale o g B dadlall g dasaall 4k
$ L gse o Sl sl sl A Exorbitant jurisdiction
G 943 (e Al () g9l gy Jall Gann SAnd g AT i) B8 (lary B e 7 glaa
@ Gl Aadadl b S 13— edal) el gl (e Yo g VE afgall
(ila gl L) ) ¢ sall)
o Aol 4 a0 gt (e RS B9 pay 5o all (land) Glld ada il
Al a i) dma e Lghils of () S el A gl aldail) b A aidlal)

(D (T)here is no need for a doctrine of forum non conveniens. In
particular, there is no proven public interest (whether legitimate or not)
in a forum non conveniens doctrine that would be protective of
domestic defendants. Also, significantly, discriminatory application of
this doctrine may backfire and lead to the adoption of retaliatory
legislation,as well as to problems in the area of international judicial
cooperation. forum non conveniens cannot, for practical or political
reasons, be abolished, it should at least be applied in accordance with a
coherent theory. Under such a theory, as I have shown, forum non
conveniens should (i) be concerned primarily, or exclusively, with the
litigants' private interests, (ii) not be applied in a discriminatory
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fashion (and accordingly, in the United States, Piper should be
overruled), (iii) not pursue ideals of substantive justice (i.e., not be
based on a comparison of likely outcomes), and (iv) follow a more
demanding threshold than the one contained in the most appropriate
forum test”. Markus Petsche, op. cit., p.581.

(1) Professor Simona Grossi, Forum non conveniens as a jurisdictional
doctrine, Legal Studies Paper No. 2012--- 37 75 U. Pitt. L. Rev. (2014),
p.42-43.

“ Proposed Codification 1. In any civil action of which a district court
has original jurisdiction, the district court may stay or dismiss the
action under the doctrine of forum non conveniens only if: a. The
defendant files a timely motion to dismiss on grounds of forum non
conveniens, such timeliness to be measured under the standards
applicable to a motion under Federal Rule of Civil Procedure 12(b)(2),
but for good cause shown, the court may extend the period set forth in
this Section for the filing a forum non conveniens motion; and b. The
moving party demonstrates and the district court finds that there is an
available alternate forum with jurisdiction over the action and the
defendants, that, as a practical matter, the plaintiff will have access to
that forum, that such forum provides a suitable substantive remedy for
the claim or claims asserted by the plaintiff, and that such forum
adheres to the fundamental standards of due process; and c. The
district court finds that the available alternate forum provides a
substantially more suitable forum for the adjudication of the claim or
action, and that the maintenance of the claim or action in the district
court would impose substantial injustice on the moving party.

2. If the district court finds that the standards in Section 1 have been
satisfied, it may stay or dismiss the claim or action on any condition it
may deem just. Such conditions may include the defendant’s waiver
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of any statute of limitation or lack of jurisdiction defense that
defendant might otherwise have in the alternate forum.

3. When granting a motion to dismiss an action on forum non
conveniens grounds, the district court shall retain jurisdiction to
enforce its dismissal order and any related stipulations or conditions
attached thereto.

4. A court that grants or denies a motion to stay or dismiss an action
pursuant to this statute shall set forth specific findings of fact and
conclusions of law supporting the court’s order.

5. An order granting or denying a motion to dismiss on forum non
conveniens grounds is immediately appealable. The findings of fact
shall be reviewed under the clearly erroneous standard. The
conclusions of law shall be reviewed under the de novo standard”.

(1) &) Uil il Justice Scalia " 4gh 4asa A 4 50 il dLadl Juadd sl pa
"nothing more or less than a supervening venue provision, permitting
displacement of ordinary rules of venue when, in light of certain
conditions, the trial court thinks that jurisdiction ought to be declined”
. American Dredging Co. v.Miller, 510 U.S. 443 (1994).

s e dadlall b daSaall 485 il LY Simona Grossi Ussd gl il sy (Y)

A A paY) Y ol (b oyl

« Alabama Code §6-5-430; California Cal Code Civ. Proc. § 410.30;
Colorado C.R.S. 13-20-1004; Fla. R. Civ. P. 1.061; Mass. Gen. Laws
Ann. Ch 223A, §5; N.Y.C.P.L.R. §327(a) (McKinney); 12 Okl St. §140;
42 Pa. C.S. §532; Tenn. Code Ann. §20-15-104; Tex. Civ. Prac. & Rem.
Code Ann. §71.051; W.Va. Code §56-1-1a; Wisconsin ». See Simona
Grossi, op. cit., p.42, footnote number136.

Wis. Stat. Ann. §801.52 (West).
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5 (B A B Al bt g gaa Jga Jeleni O 208 daidlall b daSaal)
1449 alal Uy sid ga 48U e ¥Y Balall it (A gadl g gl JAII e jlia
daSaa 22 93 Y Lgdl g Auald o gadl (5 gad) BN A3l gla a6 200 g8 (o puady
gl 7 gmald daSaa iy Ao - dgadl 5 gl JAT cile jlial 3o ga 44 g
daldll g Lalal) daluaal) yulaal aa gall Gaadatl) cpanat - jlagl) ¢ oild cile lial
AL G 8 A0S HaY) aSlacall g i O LaS Adiaal) daSacall daidlal) pads die
Ay Ha¥) JA Syt A pilaN) Al glaall (a2l (B LS 1) (e sy Y Ay 31
agibadl) dou jlaa e Adaaly ciliiay g Allse 283 (e agiiban g (&l ithall adiaag
daidlall Jlama (el ) ) ) Cldal | (S5 5aY) s LY Lgy aSay 38 ) g AT
anaat b A aSal) £ pda Laade (Gadaall jlmal) e Jalath g uadll -l 0B
-(Y)LC-“L“K‘

Lelal g Lol gad il g Lglias dagMall b dasaal) 4 021 9 yand anyg
Al (Dl ga Jaa (A B all Lgsad da i of Ll Lo 01985 (Al
A Jaadil) e Al gl g La 98 9 (A9l (g s

(1) The International Tribunal for the Law of the Sea,
https://www.itlos.org/en/the-tribunal/ .(¥ + YA-V-Y £ 3 L) AJ)
* Canadian Supreme Court <) Llall daSaal) 4llaiay) &li ) i) iy (Y)
test for establishing "the " &) =2 <l Allg Amchem 4pcd (& jugdd) lgasa
jurisdiction and the test for deciding whether or not

to exercise jurisdiction are the same” Amchem Prods., Inc. v. British
Columbia (Workers' Comp. Bd.), [1993] S.C.R. 897.

b Ol &l ga haugia il dBg i) B Gl Sl ALl ga o)) sdal) JI5ke Al a8 44 (%)
Jadd Lala 1A Jaw Yo 10 ale Lol Sl A &ala 0 g YoNT YY) (G b il
Gaa (Al Ll 1) Dala YV agd Gl Yoy e A Gl alall e (alddilg

S Y ONVAYIY L5 AL a5 aall
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dulpead) 238 A (10 a8 11 o g (J oY) uthaall) Ay plail) (guaat die sl g ge

sl JA LB 5 gua B mgiall 1A Gkl 0 W) (s gle Al £ o1 AdIS B
(A llaall) 23 8l (ary ad) 38 1 gal)

Jod| wallal
i Wb | g ool | gt \Guid Ry
Gl g (Bl B Aaidlal) e AaSaal) 4 plad Lilad) A<y e daSaal) i

lig e VAAY ale B oY1 B mall A0S pal) il ) gz AR ai ) ) pdal)
O Qo) olibl ga al8) Eua (Piper Aircraft v. Reyno! sl duulia

https://www.almasryalyoum.com/news/details/951136

(1)Markus Petsche , A critique of the doctrine of forum non convenien, 24
Fla. J. Int'l L. 545 2012, pp.546- 582.

(2)U.S. Supreme Court, Piper Aircraft v. Reyno, 454 U.S. 235 (1981), No.
8048, Argued October 14, 1981, Decided December 8, 1981, consulted
on December 1st 2016, available on

https://supreme.justia.com/cases/federal/us/454/235/case.html
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o Uil J8 5 g3 Scottish Highlands 230 (i 9w Adala Llasa s 93
pedia | 581 il g lal) aded aliaa g Ay sal @ il A8yl L sillS AN
Blackpool, AL Jgge DL dbhia (ra B e s L) agh il alabasal Ao
8l ¢y ¢S ) Talit) Wi g (Perth, Scotland 1-disSuly & um M) England
o 5l a g e pheaa Jaa (o ) ALY (Lililoady 8 Lgaiiat a3 38 Aabinall
Jalie | L ) sS4 g daSaa alal s o al) ad ) e al) JUA) 9 Ohio s: 5l A
e Al Gl 388 4l caal) Ll JiaY) g gail) Ao J gaad) Jlaialy 4da
federal court in Piper‘s home state slileiy 43Y g3 430 08 daSaa )
Al ) ol g 9o o) (b 4 W 92y cuad N5 ¢ of Pennsylvania
motion for dismissal on grounds of forum non 4edlall & dasaal)
sl BB A apdla AS] ¢ g8 LS L) aSLaall <! conveniens
ady ad g eeall Jaw &alall o) s more appropriate venue for trial
Y il aga g A ALYl A gal) cld e Cpailal ga Bl 5 Cpanal g Lgpal i e
LA utiely) al ) e agedd g
(A B i) LU 48y YY) AaSanall ] ccilisin) dda ja (B g
— Aliad) daSaall o) ey (8 ) dapdla pde (ubad (Ao da o J gl daSas a%a
el Gl sl e Eua a8 2all Unida (8] a1 iliCu) A g3 aSlaa (A 9
13 e U.S. Supreme Court Liall 458 1Y) daSaal) (gabal adg Llaall
Gl die 4 palil) Lgilalus aladin) Ciplud 3B cpdal) daSae o) Cida g Eua Julail)

(1) Paul Stephen Dempsey, Air Cargo Liability and Baggage Liability and
the Tower of Babel ||, 36 George Washington International Law Review
239-308 (2004).
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Cudad Lavie cid] 8 GLELY) daSaa 0 Lilad) daSaad) i) 13 ) ALyl
Gl (98 ) Tl g AN dgial daSas pabatd) ) g goall Ala) ) s paa
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:Dlaw

(1) “The forum non conveniens determination is committed to the trial
court's sound discretion, and may be reversed only when there has been
a clear abuse of discretion. Here, the District Court did not abuse its
discretion in weighing the private and public interests under the
Gilbert analysis, and thereby determining that the trial should be held
in Scotland”. Piper Aircraft v. Reyno Pp. 454 U. S. 257-261.

(2) “The District Court properly decided that the presumption in favor of
the plaintiff's forum choice applied with less than maximum force when
the plaintiff or (as here) the real parties in interest are foreign. When
the plaintiff has chosen the home forum, it is reasonable to assume that
the choice is convenient; but when the plaintiff or real parties in
interest are foreign, this assumption is much less reasonable, and the
plaintiff's choice deserves less deference”. Piper Aircraft v. Reyno Pp.
454 U. S. 255-256.

(3)""Plaintiffs may not defeat a motion to dismiss on the ground of forum
non conveniens merely by showing that the substantive law that would
be applied in the alternative forum is less favorable to the plaintiffs
than that of the chosen forum. The possibility of a change in substantive
law should ordinarily not be given conclusive or even substantial weight
in the forum non conveniens inquiry'. Piper Aircraft v. Reyno, p. 454
U. S. 247-255.
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"The Court of Appeals erred in holding that the possibility of
an unfavorable change in law bars dismissal on the ground of
forum non conveniens. It also erred in rejecting the District
Court's Gilbert analysis. The District Court properly decided
that the presumption in favor of the respondent's forum
choice applied with less than maximum force because the real
parties in interest are foreign. It did not act unreasonably in
deciding that the private interests pointed towards trial in
Scotland. Nor did it act unreasonably in deciding that the
public interests favored trial in Scotland. Thus, the judgment
of the Court of Appeals is Reversed".

4agaal) alal (3 kY Piper Aircraft v. Reyno (4uad ciaga adg
aSlaall A 58 (B doluy ale jlina A8 Lua A glaa (B algia¥) gad 435, 1Y) Lidal)
A asaal) iafi Larad (Vi adlall o AaSaal) A Al Lgluat aie oY)

Maria A. Mazzola, Forum Non Conveniens and Foreign Plaintiffs: ())
Addressing the Unanswered Questions of Reyno, Fordham
International Law Journal, Volume 6, Issue 3 1982 Article 8, 577-609.
: JUSTICE MARSHALL (a8 33l 4t 53 daSaal) 51 8 sla S8y (V)
"These cases arise out of an air crash that took place in Scotland.
Respondent, acting as representative of the estates of several Scottish
citizens Killed in the accident, brought wrongful death actions against
petitioners that were ultimately transferred to the United States District
Court for the Middle District of Pennsylvania. Petitioners moved to
dismiss on the ground of forum non conveniens. After noting that an
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2B convenience test Aasdlall & JAT Lild (dyle e el M de gh al)
ool LB (ab b b Ao gl Lgaudi £ 81 (ya Gl Jadlig -dade (e £330
Al Aol dataa a9 g Aila) Ciag (3o sk o Ao Agle ol (e pada
dalaall g g (o ANl ya daliaa c @) 5931 (3380 A glaca af () 30 dalia

s Al dga e Gl b Lalal)

el | oS 209 il | S0 < ) E ol

douial daSaa 3 g g AuilSal s 5o (pa Al jall 038 géw\ Gad
= il adequate 4%y available 4alis alternative forum 4L
Meg) 32

alternative forum existed in Scotland, the District Court granted their
motions. 479 F.Supp. 727 (1979). The United States Court of Appeals for
the Third Circuit reversed. 630 F.2d 149 (1980). The Court of Appeals
based its decision, at least in part, on the ground that dismissal is
automatically barred where the law of the alternative forum is less
favorable to the plaintiff than the law of the forum chosen by the
plaintiff. Because we conclude that the possibility of an unfavorable
change in law should not, by itself, bar dismissal, and because we
conclude that the District Court did not otherwise abuse its discretion, we
reverse''.

(1)Paul Dempsy, op. cit., p.5.
(2)Main, Thomas O., "Toward a Law of "Lovely Parting Gifts":

Conditioning Forum Non Conveniens Dismissals" (2012). Scholarly
Works. Paper 786.
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A Al 4l oY) (3 sdal) S, agaial ade gl Jhally g 9ol (i i Alalaa are
S 8 Ll (a g el A B8 o 258 099 () LaS g
LS G llad) & puiny Y o dall 488 ja dyiliad o gay ) i) ) Aiad) daSaal)
Odaide e Ldal) Lasaal) oy asall

Unclear Services v. Kingdom of Saudi Arabia 4xad

a9 B35 BRI 4o grad) Ay al) dlaal) aSlae 5 dapdla (5ay dblaial)
ALl Aasaal) dapdha L okl aie daSanal) cudili ad () < Y pladll o
LAY B el Balgid 7 sdaal) Chbiall )3 sl Axtlaia) ) (A3 graad) dasaall)
Gt R Blgedh (a Alinaa ST (G grad) (Cppibal gl Balgedi s ) g gl

Ca AS) (Bl o 3 aal Lt AN () padal) S pd lillad Bl (pe 3 a8 (V)
hedl) JSial) éﬁ@y&\kﬁ\yﬂ\ LS (o pa Jada 3 (E i gal) oda Jga lat) Aga
Qi) Gigall gefad) Alaa Ajie ldad Ay o Adgall okl clSpd cldial
VY Y cladall ¢ YN oYE ¢ (uman) Aalaiy)
(2)Allan 1. Mendelsohn, Recent Developments in the Forum Non
Conveniens Doctrine, 2004-2008 Issues Aviation L. & Pol'y 22011 2004-
2008.

(3)Unclear Services v. Kingdom of Saudi Arabia, 581 F.3rd 210, 220 (5th
Cir. 2009).
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ALl daSaall dagdla ki B insufficient GAS ey ¥ Glad) 138 A
Generalized allegations 4-&igall jm& g} 4w al) lsle2¥) adequate
Aba) dasaal) aa8 Jolial) by (VALad) dasaall corruption dud (e gaiy
13} ) £ £ s ga b aliil Glga are Al B inadequate daide
. Dinadequate “remedy a5 JS& S & gl abla & Uy gl Cua o

Linal) 450 Jaghadll 4S & 3 Thach v. China Airlines 4wz 8 JUall Jasw Ao (V)
Gladl) 3 skl g o i Lguiad )l 43 o) 4ygad) Jaghdll AS )& Ak Algen ol ady
A 3 g )s3a OS ok s Of WAISY — g6 aliLh & g0 Bagadl
o S B85 Bk oo alib U sl o oS Ll Guladl cliiat e clela
Sl 4 gad) Jaghdl) A< pd culda g AS ) Al Galdd) Alua (e Agual) 4y 5ad) Ja ghadl)
Cuddh )5BSy ) (il 1 S A5l (e il dga sl Ol ) g el Alaly Lgle
A9V Al el daSadl) 400 aldl) adal) Jod ade cudly adall 1 o AaSall
.U.S. Dist. Lexis 7384 (S.D.N.Y. 1997)

(2)Michael T. Lii , An empirical examination of the adequate alternative

forum in the doctrine of forum non conveniens, Rich. J. Global L. &

Bus. 513 2008-2009, pp.513-522.

£ 3aally ol A1 AaSaal) o jlind 8 Agle Saall (e Jilad Gy gaay Allaia Giglia oY Widdsg (V)
die Al Loaall oy B alaidY) st ady ol oo JoLl g aial) sl alaf palial
See, e.g., Alam v. Pakistan Int’l Airlines, 324 .g/l 4dLad) daSaal) Jls
(Y 4VY)N.Y.S.2d 757

Slgiiy upgaidy Yty Woliugs dald LAl e Jgo pam @omaly (f)
giun g3 gl pabaid) Jod (1 aSlaa aidi blocking statues & Cilay pdi
dasanall 4 ylait faliia) dia) 41 g3 aSlaa ale) Lguiad ; day Al g Lgaiba) g 2a (e Al 4y il
g By odef aga b LS — S aY) sl Clga i i) mllag La ga g sdaidlal) &
dalie p& Joall li aSla (o<t A1 S paY) slalll alal daidlall adey adall (i
g gail) ulbay pranad gyl sl ) <) sl S Jia g a) Jad clad LaS | ualiill
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O &g 98 aSaa sl (5 93 Coaddl Varkonyi v. Varig duad
S dgily &g gd b Allesl ey ey e 9> JU a qilal ik ga
O dagSlal) PR @’.\3\ daSaal) cukdy Eua (PDelaware oS AN g ‘_,A A3 il
Y g & oS dadalia (B Adaal) aslaal) ) g e al) D) culhs (541 g -ddde o all
dapBla o pufind daSaal) i () i Ay daSaa 29 (e a8 1) e - (g i)
88 tAaidlall ot daSaal) Al e (aadal 8 ALayd) daSaal) dadal) ) T
i AaSad) At Alaial) A jad) aSlaal) alsal Ao cpadal) 4y 5 i) AN
e gaad o U 4y paiil) gilalodd daSaal) Belu) cilli) Al 8 Jadd dadlal)
Odalal) g daladl dataal)

e Cuab ) B 068 (g gled ikl ga Lgud L) A Jgall B Ay pualil) A4 gieal) Ll o
Henry Saint Dahl , Forum non _&il Aadlll & daSaall 4 i (ulud
conveniens, latin america and blocking statutes, 35 U. Miami Inter-Am.
.L. Rev. 21 2003-2004, pp.21-63

()VARKONYI v. VARIG 22 N.Y.2d 333 (1968) “Among the pertinent
factors to be considered and weighed, in applying the doctrine of forum
non conveniens, are, on the one hand, the burden on the New York
courts and the extent of any hardship to the defendant that prosecution
of the suit would entail and, on the other, such matters as the
unavailability elsewhere of a forum in which the plaintiff may obtain
effective redress and the extent to which the plaintiff's interests may
otherwise be properly served by pursuing his claim in this State. (See
Bata v. Bata, 304 N.Y. 51, 56-57, supra; Gulf Oil Corp. v. Gilbert, 330
U.S. 501, 507-509, supra.) We held in the Taylor case (309 N. Y., at p.
636) that, where 'there are special and unusual circumstances"
favoring acceptance of a suit between nonresident parties based on an
out-of-state tort, it is error of law for the Appellate Division to exclude
consideration of such circumstances in deciding whether to exercise its
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45 ) AaSaally o aal) Jay) g ) cual § LalS AT inay Ladal e aal) ol
by qullay dnle o aall calhy daSaal) pLISI ade Juiaall (e (LS LalS dgidal)
2 AniaY) AaSaal) Aapdla pae adal) 09 AUl g dpial daSas alal (5 goal)
Ad] A B i) A0Sy e CILELY) AaSaa Cudad cadald) 13 g Jlad gf aae
Bacld Aligh (pulaliial) A 4 glocia Alas b gy 4K, paY) aSlaall o il Laiy
O al Al Bl Gy 8 juaieS Gl ) Aald) Ja Ble) jal 4y ) g

discretion in favor of accepting or of rejecting jurisdiction. Similarly, in
the cases before us, the special circumstances mentioned by Special
Term, particularly the absence of any other forum in which both of the
moving defendants could be joined, were factors which the Appellate
Division was bound to take into account in exercising its discretion. In
view of its disregard of these factors, its order cannot stand and the
matter should be remitted to the Appellate Division for further
consideration. (See Taylor v. Interstate Motor Frgt. System, 309 N.Y.
633, 636, supra.) Upon such remission, it is hardly necessary to add,
that court will be free to make its own judgment on the basis of all the
relevant factors”.

(Dwhile our courts are of course required to offer equal justice to all
litigants, a neutral rule that compares the convenience of the parties
should properly consider each parties‘ residence as a factor that bears
on the inconvenience that party might suffer if required to sue in a
foreign nation.

il Ay UGS 2oy ¥ Al old Qila] Gueda g ol A OIS pal e da a2 g 1) AT Y)

Al e dasaad) 4y i Gl o s ol Jad ade IR Jlaa) (e daSaal)
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L (b Ania g driian g daanas ol gl B pilday o 6 ) () Sui 3o
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Ja o Lass a1 A 52 2y pal A58 (o Dzl 388 il (168 g Bastal
oo AT A pa) Aasaall cuad ) 288 (L g B LS DoY) 9 3 9g8d) Aal g8
o8 ) Ao g 1530 Gl ki aen (38 yes aatall Y gl B il of sl
O AeaSaal) ey 288 (A8 1Y) aSlaall alal oaldil) B daldd) o dall daduaa (1
¥ g ABAL (19S5 38 28 Ha) pStaally cplaal) Lot a5 3B ) iliay gl e
g A8 4 A g e ) Al o aal) 4D

(1)Esheva v. Siberia Airlines, 499 F. Supp. 2d 493 (S.D.N.Y. 2007), District
Court, S.D. New York, Filed: June 28th, 2007, Citations: 499 F. Supp.
2d 493.
sl Aglal A (ase Agd salh 3 BRI il paldd A UaY) Jea (Y)
¢ paa o ((puad (e daals - Ggiad) A0S ) AalaBy) g A il a sladl Al il ildal)
JAY _YrY cclaball ¢ YoV 1 Vg OAgza
(3)“The private and public interest factors collectively weigh strongly in
favor of transfer and overcome any deference to which plaintiffs' choice
of forum is entitled. Essentially all of the relevant evidence is in Russia.
Litigation of these claims in this country will add enormously to the
expense of the litigation for all concerned. In addition to the translation
costs, plaintiffs, witnesses and counsel will have to travel to the United
States, approximately 6,000 miles from Sibir's headquarters and the
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dlidial) 4alal) dalaall g private interests in the choice of the forum

scene of the accident, and thousands of miles from the plaintiffs' homes.
New York has no connection to this accident, and the United States has
only a tangential connection. American law is unlikely to apply to any
significant issue in the case, while Russian law will likely govern most of
the relevant issues. Because Sibir has agreed not to contest liability and
to pay awarded damages if the lawsuits are pursued in Russia, the
actions will proceed far more expeditiously in that forum.[7] Moreover,
litigation in Russia would allow the people most affected by the accident
to have access to the litigation proceedings in a way that could never be
achieved if the actions proceeded in this country. Russia, of course, has
a strong interest in responding to an accident that occurred in its
territory, that injured many of its citizens, and that involved a Russian
airline. It has already conducted an investigation and is still pursuing a
criminal investigation.

Not surprisingly, the plaintiffs have very little to say on the issue of the
balance of private and public interest factors. They suggest that
litigation in New York will not be as burdensome as it appears because
only a few exemplary damages cases will have to be tried before a jury
to set the benchmarks that will drive settlement discussions. This
statement is an acknowledgement of the enormity of the burden that
litigation in New York imposes on the plaintiffs, and the parties
generally. The prediction about how many trials will be necessary is in
any event nothing more than a guess. They next argue that modern
*501 technology will reduce some of the litigation burden. This is so,
but it only tempers the enormous burden and cost of litigating these
actions here, thousands of miles from the victims and the accident Site”.
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private interest &aldll dalaal) g ) j5l) paad dles padiy
Jalge (g AcaSaall 4 il Al A1 Ppublic interest 4dall daladll g
Pl A Jga gl oz e V) & daSaal) ARG 38 ) Laldl) dalaal)
Jotiall 3 ggdul) Jluan) ClLST () ) 5 2 5] ) guan (lasa (ALaY) g Y
K8 A gAY Llaal) cOSEA) Ealall ad gal) Ailae Lllaia) daSaal) alal
(s gua any asall Ll A01<a) 5 Lgdallss o Aaslaal) Alas o

re Ol Ll (e il ady o) (g sal) Gualald) (8 Jlal) Ju flad

sl B Yeve (ubuei Ve B Greece Air Crash Near Athens
Helios Airways oYY ad;dgsall haghall (uguba 48,4 5 itk (i o o
Sl B g any U gally U Ay (e il caalant g a8 (e cald AN Flight
ORSA ade g (& gt B jildal) Bl aBd) A1 5 yildal) i Clnia Al £MEY) (a
) 5L S ) ¥ Bligg Lgabat ) o) Laa 3 ilhall Ao 3 lasud) (e AV Lkl

(1) Paul Dempsy, op. cit., p.6.

(2) See Michael M. Karayanni , The myth and reality of a controversy:
"public factors'" and the forum non conveniens doctrine, 21 Wis. Int'l
L.J. 327 2003, pp.327-382.

(3) Simona Grossi, forum non conveniens as a jurisdictional doctrine, Legal
Studies Paper No0.2012-37 75 U. Pitt. L. Rev. (2014)
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288 dalal) dalaall Jual g () Al Lal cApan il) aSlaall ) ¢ go ) Adla
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(DIN RE AIR CRASH NEAR ATHENS, GREECE ON AUGUST 14 2005,
479 F.Supp.2d 792 (2007), In re AIR CRASH NEAR ATHENS,
GREECE ON AUGUST 14, 2005. United States District Court, N.D.
Illinois. February 28, 2007

(2)Maggie Gardner, Retiring Forum Non Conveniens, 92 New York
University Law Review 390 (2017).

(3)Alyson R. Martin , Thee Warsaw convention and forum non conveniens:
should federal courts be allowed to apply the doctrine in damages
actions brought under the treaty? 1 U. St. Thomas L. J. 750 2003-2004,
pp 750-779.

(4) “The Court recognizes the deference due plaintiffs' choice of forum, but
finds that this deference is greatly outweighed by other relevant factors.
The Court finds that Cyprus would be a far more convenient forum for
this litigation than the United States because of the ease of access to
sources of proof in Cyprus and the strong public interest in having
these actions decided in Cyprus. The Court also finds that Greece
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Ldase ¢ tra B35 B A jaY)

would be a far more convenient forum for this litigation than the
United States because of the ease of access to sources of proof in Greece,
the pendency of related litigation between Helios and Boeing in Greece,
and the strong public interest in having these actions decided in Greece.
Having carefully weighed the private and public interest factors, the
Court concludes that dismissal is appropriate”.

(1) Paul Dempsy, op. cit., p.7.

O 2 b ) g In re Cessna 208 Series Aircraft 4sd & JUal) Juw b (Y)
daiian g daaan 18IS B3 itk ahaal (o aalill Gy gilly Adlaall (5 g0 Gl (paida) gall
O LS (oSl gl bt gl Coll gBY BN S8 O a8 g cBaaiall Nl b
o5 Al gianally g ool (33 ) V) (g I Al aSlaall dadle cina ;) Jalsal) (g
o A gl daliaa g Bandial) ¥ gl Jala CLEY) jilaa ) J g sl A gy cilaitall ) pual
aSlaal) a5y Aaidlal) adey adal) (b ; ciany 3 () pudal) adeal cilS yd Al e 408
Several factors slightly favour the Canadian forum, — " sl 48 )
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O 158 Aald) e G pdal) i A8 aSlaall sy o) JSHL paad) (e

paa A g g (panasi 3B g goall 3 gSLAN Mlad) (S 1) L Jla B pualial) Al
cproduct liability Vclailal) e 4 gigeall 20 bl Lk ) ya¥) o 5 ilkal)
Ao gal) LB 5 y8all A ghewall a0 g8l Cid g (o gad) LN Und Jadd (yudd g
Ja8 s 3o ad Ellis v. AAR Parts Trading 4xad (g (Jhal) Ju (e
¥ 53 08 & 2z Cook County, Tllinois sl 4¥ 53 &8 dakila B Ul

but those factors are outweighed by the ease of access to sources of
proof as part of this consolidated proceeding and the interest of the
United States in regulating the conduct of a resident aircraft

."manufacturer

In Re Cessna 208 Series Aircraft Products, 591 F. Supp. 2d 1161 (D. Kan.
2008), District Court, D. Kansas, Filed: December 17th, 2008, 591 F.
Supp. 2d 1161, Docket Number: MDL 1721. Case No. 05-md-1721-
KHYV.

McCafferty v. M gé Aadal) pdr @.\S\ Aaidal) dasaall Cudad ) coladV) <ld gé M)

Uga Ahblga (o byl alina CulS g Luuigai) & 5 ila b Cuahaad Allg <Raytheon

Ay cuzad dasaall ¢ ) cdaBl gl Jaa Al dping 3 yillal) Slla aiad ) ABLGYL Lo i)

il g Ao Lubad cuale 4df g 4l giose gl Jldal) Uady glatia y& eloa¥) o<t 1kS

B 058 e ) il ) gl gl) b el SSHA san) (o LS yaa s § il

McCafferty v. Raytheon, 2004 WL 1858080, at *3 .aaiall S sl A& cady

(E.D.Pa. August 19, 2004)
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daSas Cund 3 ¢pa a8 g ¢ structural or mechanical failure (S:Se
Bl 8 il gary Adlaiiall Al gganall 201 98 Jalad Say ¥ ASY A Y1 A )
oaad g dralpal dala o) 2259 Vg Apinddl) & gal) o gladl) A8l ) LUl 38
Gl gl A0 8 31 gia (5 el b L) jalae Gl o LaS ddalall ad ga
D5 aaial)
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“in this case, the trial court's November 20, 2002, and April 8,
2003, orders denying the defendants' motions to dismiss these

cases in the circuit court in order to file the cases in the

(1)The court opined that “it is incredulous for two Illinois resident
corporations to argue that their home state is inconvenient to them to
litigate this matter. It is also incredulous to observe that the
defendants thoroughly ignore the fact that the theories of liability pled
against them concern the alleged defective condition of the aircraft
prior to its transfer to Air Philippines, and there has been no assertion
by the defendants that the sources of proof, records, and witnesses on
these issues are not located in Illinois.” Ellis v. AAR Parts Trading, 828
N.E.2nd 726 (Ill. App. 2005).
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Philippines were not an abuse of discretion because the
private and public interest factors do not strongly favor
dismissal of the cases. Therefore, we will not reverse the trial

]
court's orders.” ”
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oaad i g Laa ¢ defective design coall axaatll g negligence aY)
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(1) ELLIS v. AAR PARTS TRADING INC AAR LLC, Appellate Court of
Illinois, First District, Fifth Division. Nos. 1-02-3744, 1-03-1156.
Decided: February 04, 2005.

A pualill A gial) (e jasal) slisy ol el Jod PELY @Aﬂ agle saa Jola KEY) ™)

agB) ££11Y Balal Lall faliiu) iy dgule B lasd) gl il Aijla axe Ja B

QAR si AL gi yasall a LM Gl a5 N (5 gl IR Cha (Al pienal)

Lith olyall g a1 (B iy gall g Hildd) gf gl i dnaddd) clibal) 8 (el

Oalsall g lllal) gl aall ol Lgisn g s gl LgS o g Aina B il duladl) 3 jlad) Adla B

A lessor, owner, or secured party is liable for personal injury, — ."...

death, or property loss or damage on land or water only when a civil

aircraft, aircraft engine, or propeller is in the actual possession or

— a8 Al dasaal) cukby B, control of the lessor, owner, or secured party

Craali g ge Al ¢St Tl - Aalad) e B0l o o sal) 8k ase Al ) cadili ol

.Paul Dempsey,op.cit p.20 3234l cilaiiall o 43 gica g 234l JLaaly sle oY)
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Vivas v. The Boeing 4sad 4 g g gs 4 1 5 JA] 4puad g
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(1) “..Where the cause of action was based upon theories of negligence only,
the plaintiff in this case has alleged both negligence and defective design
theories. These theories will require sources of proof not only from
the Philippines, but also from the defendants' corporations located here
in Illinois”. ELLIS v. AAR PARTS TRADING INC AAR LLC,
Appellate Court of Illinois

Ala oS Al (e a8 Mg clgd Cppaiiall g g um A ga ) ga (e £ Y DDAl 0da A sl B9 (Y)

VIVAS v. THE .gsill 483 0n phaal lsy Wby Cnadag lSisal ol ga

Decided:  .Nos. 1-08-2726, 1-08-2740 (cons.) BOEING COMPANY

June 15, 2009
Aadlall adny adal) by a5 Apdaldl) A Aaldl) dalaal) jualic of AaSall ciaag g ()
roh La e Talia ld g

4 el S yd agisS dadla JSY) A gom aSlae ¢ sled) agule eadl) delliv) axe (V)
L5l AN gy ol oS dakilia (B ey g AS Sl punsi 1) ) £ gB 414
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“The “private interest factors” did not favor dismissal, because (1)

defendants could not claim that Peru was a more convenient forum for

them, since both defendants were American corporations, defendant

Boeing was headquartered in Cook County, and their attorneys' offices

were also in Cook County; (2) Peru did not offer greater ease of access

to witnesses and proof, or lower costs to obtain them, since potential

trial witnesses and sources of proof were scattered among various states

and countries; (3) viewing the accident site is less important in a

product liability case, such as this one, since the jury does not usually

need to view the site to resolve claims of a defective product.

The “public interest factors” did not favor dismissal, because: (1)
defendant failed to show that Cook County was a more congested
forum than Peru; (2) Illinois residents have an interest in resolving
defective product claims against defendant corporations where one is
headquartered in Cook County and both are doing business in Illinois;
and (3) while there is an interest in having local controversies decided
locally, there is less weight given to an accident site in a product
liability case”.
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(1) “However, this is a product liability case; and all the evidence relevant
to the design, manufacture and assembly of the aircraft and its engines
is in the United States. Also, a significant portion of the evidence
regarding the crash is not in Peru, but in the United States, as a result
of defendants' efforts to participate in the Peruvian crash investigation,
with assistance from American authorities. In addition, the possibility
of viewing the accident site is usually less significant in a product
liability case. Thus, we cannot find that the trial court abused its
discretion in giving little weight to this factor. Second, defendants argue
that Peru's interest in this case requires a transfer to Peru. We
disagree. As the appellate court has stated before, product liability
actions are not “localized” cases; [ /they are cases “with international
implications.” Americans, no less than Peruvians, have a specific
interest in the safety of the Boeing Model 737 aircraft which fly in our
skies. While Peru certainly has an interest in protecting the people
who travel in its skies and in determining damages for people injured
or Kkilled on its flights, defendants Boeing and UTC are American
corporations, and Americans have an interest in ensuring the safety of
the products that its corporations build and ship throughout the world,
particularly when one of those corporations has its world headquarters
here”. VIVAS v. THE BOEING COMPANY.
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(1) Mark R. Irvine and Aghavni V. Kasparian, Attempts to Avoid Attempts
to Avoid Forum Non Conveniens Rejected, Summer 2013, Vol. 11 No.
4.
A UAcé.\lu&)A ‘ggj)l\ém.djﬁi\ (*)
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Smith v. Canadian 4u&8 2 V4V ale dia <) Y plall) a5 adlg
A8 (e YA Balaal) (aid 3 a¥) g Aajlall Amilal) < OPacific  Airways

(DAllan I. Mendelsohn- Rene-E Lieux , The warsaw convention article 28,
the doctrine of forum non conveniens, and the foreign plaintiff 68 J. Air
L. & Com. 75 2003, pp.75-113.

(2)Andrew J. Harakas and Barry S. Alexander, Forum non conveniens and
the Montreal Convention, Aerospace law, June 2008,pp.46-52.

(3)Steven Wilson Brice, Forum Shopping in International Air Accident
Litigation: Disturbing the Plaintiff’s Choice of an American Forum, 7
B.C. Int'l & Comp. L. Rev. 31 (1984).

(4) In French the text reads : « (1) L'action en responsabilité devra étra
porteé, au choix du demandeur, dans le territoire d'une des Hautes
Parties Contractantes, soit devant le tribunal du domicile du
transporteur, due siége principal de son exploitation ou du lieu o u il
posséde un éstablissement par le soin duquel le contrat aété conclu, soit
devant le tribunal du lieu de destination.(2) La procédure sera réglée
par la loi du tribunal saisi ».

(5)Smith v. Canadian Pacific Airways, Ltd. 452 F.2d 798-800 (2d Cir.1971).
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« This case raises fundamental issues regarding the power of
American courts to entertain litigation involving international
airline transportation. We hold that in a Warsaw Convention
case there are two levels of judicial power that must be
examined to determine whether suit may be maintained. The
first level, on which this opinion turns, is that of jurisdiction
in the international or treaty sense under Article 28(1). The
second level involves the power of a particular United States
court, under federal statutes and practice, to hear a Warsaw
Convention case-jurisdiction in the domestic law sense. It is
only after jurisdiction in both senses is had that the question
of venue is reached and a determination made regarding the
appropriateness and convenience for the parties of a

particular domestic court »”.

(1)« Plaintiffs insist that article 28(1)'s language "at the option of the
plaintiff’ grants them the absolute and inalterable right to choose the
national forum in which their claims will be litigated. We cannot agree.
We are of the opinion that article 28(1) offers an injured passenger or
his representative four forums in which a suit for damages may be
brought. The party initiating the ac-tion enjoys the prerogative of
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Aty ) A gad) Jo gdadl) AS o s pbia dpeiad (B (Jlial) Jiu ad
4 palady) dliciuy) dasas cuad (Milor SRL v. British Airways Plc®?
P Sl B aa L i ) Talia) daidlall e daSanal) 4y a5 gaadai (b 4
sl Gadaa o (e a ) (Ao (7 g ) g ABUES) (o YA Balall LBy LAY
S (o guSa gl () gilAY J g9 B Drale A gifla conniaf 4 ylail) i o ) L
= Aalgd) A o) A Il fgaloall LAS) aals Lgal) il 4l g calad) ¢y gilAY)
188 5 Aaitil) (il ilun g5 8 4 5udady) aSlaal) il 13) L day ey al g, pualill)
N A48 L i ge ALY

choosing between these possible national forums but that selection is
not inviolate. That choice is then subject to the procedural
requirements and devices that are part of that forum's internal laws ».
821 F.2d 1147 US Court of appeals, 5e Cir., july 21, 1987.

(1)Dieterich, Katherine R. (2005) "Forum Non Conveniens and the
Warsaw Convention: Leaving the Turbulence Behind?," Hofstra Law,
Review: Vol. 33: Iss. 4, Article 10.

(2) Milor SRL v. British Airways Plc, [1966] Q.B. 702 (C.A.).

B lidal) Agidal) daSaal) ¢ oid o) Cun A3 gale dpar] dgidall Aasaall Ledall JLEAY g ()
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O g Llayl ga Tl (ALY cpa ¥ Y Balal) ) i) of elieYly L) 4 gina o

aa e adl 8o R (ABEN e Y\YA Bl ) s el haghu Baa qiludal a) 6B
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Hosaka v. (igsalllaghall ailis 48 )b s LSLugh 4l 8
Ladde (gl ¢ gibal gall s 20 (A 989 cuial g United Airlines
O Lghalal oL (5 5o cabaay AY Y aB 5 4 gal) Ja ghadll Wi 6y AS 3 3 4ila Cradhaial
pSlaall gl (5 983 dpasiad) (Al S0 VA Al ga b gl glgigh ) guS sk
O Lty g ) 9 ALY BB g £ 3 ALy alatid¥) Lgd adad) ) 5 - Ay 1Y)
(sl b gdadll AU g 4S 1) dnle o aal) AS i) (g A Baadiall il gl
bl Ao Agle o aal) ada 435 5l A j0il) daSaal) il - i ) Lgles ey
el i cudd ) Ul ) 3 B daida JiS) ¢ AT dpial daSaa a9
L) g ABLE) pa YA Balall Lall cudili

(1)See Randall W.Dillard, The application of the forum non conveniens
doctrine to foreign aviation litigation in the united states of america, 17
B. L. J. 15 1984.

(2)See Cécile Legros , De la compétence du juge du lieu de 1'établissement
secondaire en matiére de transport aérien, Rev. crit. DIP 2012. 607 —
19 novembre 2012.

(3)Hosaka v. United Airlines, 93 305 F.3d 989 (9th Cir. 2002), cert. denied
537 U.S. 1227 (2003), https://caselaw.findlaw.com/us-9th-
circuit/1003192.html.
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<&l Ninth Circuit "4aulill 3 6ad) 1" GliLY) Aasag ala g
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Galal A g bl ¢ Al iy yde A gl g B ASlua i 4] dasaal)

S al) B 40 AlSa) o guady (1 gabd) (lary A gaad )9 4B (i () daSaal)
4B Calaai e o) AaSaal) Ll el ) ALyl Aaidal) Aesadd) jladl b
A B0 (gadl e ey BB La ga g BaBlatiall Jgall Cp (ol 981 La g5 9A gl
Joadl B A g mall 1l Aol ) < 58 e Ll ) T80 Aaidlal) o Aol

45030 A gl alatl) el gl

(1) “In sum, that the doctrine of forum non conveniens might be
characterized as a valuable procedural tool today does not mean that it
was so in 1929, when the participating nations applied the finishing
touches to the treaty, or even in 1934, when the United States ratified it.
Thus, we have no difficulty imagining that the United States would
have sacrificed application of this modestly important procedural tool
to obtain the benefits of the Convention. As Sir Alfred Dennis, the
head of the British delegation, remarked, “As regards the British
Government, the sole reason which it has for entering into this
Convention is the desire to achieve uniformity [| The draft of the
Convention is contrary, on several points, to our laws and to our
customs, but we have decided to make sacrifices to obtain this
uniformity.” Minutes at 35-36. Even in the United States, we have
never considered the doctrine to be of such importance that it should
override all other concerns. III. Although the text of the Warsaw
Convention is ambiguous, the purposes and drafting history of the
treaty, as well as evidence of the parties' postratification understanding
and treatment of the issue in other treaties and by other courts,
persuade us that the contracting parties did not intend to permit the
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plaintiff's choice of national forum to be negated by the doctrine of
forum non conveniens. We therefore hold that Article 28(1) of the
Warsaw Convention precludes a federal court from dismissing an
action on the ground of forum non conveniens”. Hosaka v. United
Airlines, op.cit.

(1) “The drafting history, however, does not establish conclusively that the
delegates understood the United States' proposal as a change to the
Warsaw regime. Nor does it suggest that the absence of the United
States' proposal dealt a blow to forum non conveniens. On the
contrary, the drafting history of the Montreal treaty reflects a lack of a
shared understanding on the issue that occupies us here: [/whether the
Warsaw Convention language, standing alone, permits or precludes
application of forum non conveniens. Every side of this issue found a
voice at the Montreal conference. For instance, the United States
delegate at one point expressed his opinion “that the doctrine of forum
non conveniens would be applied [ in his country whether the [treaty]
prescribed that or not.” Id. at 159. The British delegate, by contrast,
voiced the view that the Warsaw Convention entitled a plaintiff to an
absolute choice among four forums, a choice that could not be
undermined by forum non conveniens. Id. at 162. The drafting
history lacks any conclusive statement by the remaining delegates
accepting or rejecting either of these positions. In sum, although
forum non conveniens was discussed at length in Montreal, the drafting
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A8 g AT daSan 35y Ao Baliuce duadl) i dasaal) cunad ; Laie ¢ gildl)
s ol il dagdla
“We hold that Article 28(1) of the Warsaw Convention
overrides the discretionary power of the federal courts to
dismiss an action for forum non conveniens. Accordingly,
the judgments of the district court dismissing these actions
on the ground of forum non conveniens are reversed”.
dpad B gk M paecdil) 1a cpe (g )0t A0S e aSlanal) culds adl g
dalocl) e 3y il sa) 208 30 5 JUEE) oSy ¥ 4] @i 5 &a HOSAKA
) TS (o sl AL i Blany (8 g datidall dasaall JLEA) A o dall 4y a8l
) AaSaal) alal (Gaadail) cual g (I aY) Qi Gkl ddai e ddalead) oda ¢
padit o Ao gyl g ABEN (e (Y)TA Balal) Lall dua (g o ad) dalaf pd s
L1 g go Al Lgalal cand ;A AaSaal) () 93BT il sl Adlatial) Jibocall

history does not paint a coherent picture of the parties' understanding
of the Warsaw Convention”. Hosaka v. United Airlines, op.cit.
Flwal) pads” o Ao Jlsiige 4B Ga (£)FY Salal) Loyl pali Ailaia deluary (V)
Mo Lgalal cad ) Al dasaall ¢y gl 430 2y
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) 580 Ll LS Gl g Y Jil s goa Lol 0 (1 ga W i) e a8 Allg
o as Allacal " Aaialad) 5 yilali" LY daSaa Cuda ad (Galad) 138 B agdia
Ol DB Cagil) g cAaidlall s AaSaial) Ayl aca g ) 9 ABLES) (e YA Balall
aSlace day i dtiaa gf Glaall aS) ) Ao (2 2l gu gl g 4B (e (V) YA BaL)
QL Gy LAY Sliialy (o aal) ety (AL g ¢ gl 5 93 Lgalal ad yy 4B
4 aY) cldhial)l ) adady G Calha (sl JLEAYY 138 (815 cdyiba gl) aStaal)
Y Al ) Aasaal) @ lal g (DAasaall Adacall ¢yl 8 e T Ja a3 A1) LSl
O Gulis a8 BT 3 gl LedUita) JMA (e Baadal) ciliY o) ¢ 3879 La Al 2 g9
g Aaidlall sl AaSaal) Aoy i b Abiaial) Al Al o) W) el S

(1) In re Air Crash Disaster,US Court of Appeals for the Fifth Circuit - 821
F.2d 1147 (5th Cir. 1987) : In Re Air Crash Disaster Near New Orleans,
Louisiana on July9, 1982.luis Alberto Trivelloni-lorenzi, and Susanna
Electratrivelloni-lorenzi, Plaintiffs-appellees, v. Pan American World
Airways, Inc., et al., Defendants-appellants.ernesto Serio Pampin
Lopez, Individually and Asadministrator of the Estate of His Deceased
Mothersara E. Lopez De Pampin, Plaintiff-appellee, v. Pan American
Airways, Inc., and United States of America, Etal., Defendants-
appellants, 821 F.2d 1147 (5th Cir. 1987).

(2) See Philippe Delebecque , Crash aérien : les options de compétence de la

Convention de Montréal sont des prérogatives propres aux
demandeurs, D. 2012. 254 — 26 janvier 2012.
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gy Anpy A !
“Article 28(1) [of the Warsaw Convention] offers an injured
passenger or his representative four forums in which a suit
for damages may be brought. The party initiating the action
enjoys the prerogative of choosing between these possible
national forums but that selection is not inviolate. That choice
is then subject to the procedural requirements and devices
that are a part of the forum's internal laws. . . . We simply do
not believe that the United States through adherence to the
Convention has meant to forfeit such a valuable procedural
tool as the doctrine of forum non conveniens. If we were to
adopt the plaintiff‘s construction of Article 28(1) and ignore

the language of article 28(2), American courts could become

(1) “An action for damages must be brought, at the option of the plaintiff,
in the territory of one of the High Contracting Parties, either before the
court of the domicile of the carrier or his principal place of business, or
where he has a place of business through which the contract has been
made, or before the court at the place of destination. The delegates,
however, recognized that the Convention's provisions would have to be
applied and adopted to a variety of legal systems, so they provided in
article 28(2) that " [q]uestions of procedure shall be governed by the
law of the court to which the case is submitted”. 821 F.2nd 1127, 1162
(5th Cir. 1987).
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the forums for litigation that has little or no relationship with

this country”.

v. International Lease (» JS & Flash airlines (i3 duzd

ad A gall b gdadll (508 48 1 5 ilda Lgad cabiad AN Finance™ Corp
i) a g Aipda (pa Lglyjh B g aal) ) Ged Y it ale Bt
District Court Lijsills daSan clih duon (Dl )iy b (A) g el
ol A b )l A adlal) & daSall 4 5 Central of California
b b gl auan cilS Cua (D) 321 Al Lapda ST A JAl) aSlaal) ¢ lliely

(1) Gambra v. International Lease Finance Corp. 103 Case No: CV-04-
10129 CAS; Tentative Minute Order; 377 F. Supp. 2d 810 (C.D. Cal
2005).

alladl Il G (e S Al g caBUal) pa el V¥ g S VPO Ada ) el Lo ols Jilg (V)

plra (S Ay Philippe Fouchard (fsl aSailly o silill Jlay sl ad) gl Jalad)

ot 30 (il sl (pa S

(3) “The Court finds that France has a greater interest in hearing this case
and thus concludes that this factor weighs in favor of dismissal. Of the
122 decedents whose deaths are the subject of the 57 consolidated cases,
120 were citizens or residents of France. Supp. Kendrick Decl. 4(f). In
comparison, four United States citizens perished in the crash. Kendrick
Decl. 5(f). The Court finds that France's interest in ensuring that the
heirs and beneficiaries of the majority of those on Flight 604 are
compensated and treated fairly is great. The United States has an
interest in ensuring that products produced by United States companies
in the United States are safe. However California's interest in these
actions is minimal. A substantial portion of defendants' evidence
regarding liability is located outside of California. Breuhaus Decl. 7(g);
Pfitzer Decl. 6(f). In addition, California's interest in enforcing the
terms of the lease between ILFC and Flash is minimal in light of the
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L g paa il 93 (8 daidal) cillalial) sl g 4y puaall (i) Y1 (8 Lalall £ B g
Odiludla g Galal) g By Qlond Joa (3830 5 ey

Lid g dalatid) du jlaal (S ) oaldll by o) 5 o all oda A Baadl g
B Aalatidy o jill slall) J gy Un g pdia (IS -daidlall i daSaall 4y jhai
.A French court's acceptance of jurisdiction ¢ )

pliadll el (alatidl) cre Lgalds A pa) aslall @) 48 o) aayg
EAA Al ga ) il o) Ll cp ) 3l et Aaidle ESY) pLadl) o jliicly o jAl)
le tribunal de grande 42 daSaal) ) (3_dldall oz Aaj (e o2
952 Llaal) i e laddi Yoo I ga aldi LS ¢ instance de Bobigny
B ilal) Aaiuae Lgdoua g3 A0Sy e gy 9o AS i A (S paY) s Ll il (A

Court's rejection of plaintiffs' argument that they are third party
beneficiaries of the lease”. Gambra v. International Lease Finance
Corp, op.cit.
hjm&ﬁkﬁmdy.\@ﬁgcu yva gi\pe\,,égé;\g&\ oda adlBy Ladlilg (V)
Bk Aaidall aSlacall o< g ) 9 ABLARY 18 g) A jil) aSlacal) alal (paalil) AS i g 4y gl
(S paY) aStaal) J) ¥l JS (B Gl 0S5 A jil) g Ay paal) aSlaall La) A (5 95 A1) o2
DN AS 5l 5 pdall 5 isall (a3 JU sl A8 2 g0 Lia camd o
A 3t aall Jlag) Sie o ) Taliia 8 piall dadiaal) gy g AS i Mg 4y ) Jagladll
cF akinnall s sasal) Jis o Cpada Ay sl o sheal] (i3 AS kg a3l il
O ) AaSaal) cuali g dahe 6 aY) ol dpdl) g 5 geall BT A dasaal) oy dal)
La ga g« adl (o Cpabiienal) of Sl alal b (e (ol A glana ) i a1 JagY) Sie
Gambra v. . Jaa g15 (B figa 8 dadlall & dasaall oo JHU Jayd gy
International Lease Finance Corp
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International ) L¢d dsilall 458, Y1 48 &) Ll 9 Boeing 737-300 J) bk
8 ildall Adadiall A0Sy ja¥) S pid) ) 48Ul ¢ (Lease Finance Corp
Honneywell International Inc., Parker Hannifin ) sous-traitants
(o ) ad  Lgasa A0 daSaal) cjmaal Yo 0N gaig YV A5 ((Corp
D seal) L lpalaisl

Cour d’appel de Paris (sl Cililiw) dasaa (e pSall 138 ALl 28
(o A pladl) Gabatily cucad Eua ¢ Yo v A Guja gy Lgd s aSa
L i e S e e LGl A5 Lasay 5 ol Jlaly A gal)

AT Ad) it (gAY ) el gy i) AaSae cunia gf 281 g
ety o AR AN 0 gAY o Al cas] a8 | o oAl BBl Lgaalatidl
39 Lay e 93 g1 A Agall ALl (alatidl) paad e gady (Gl
i) oY) pageady YooY A g oY) Y)Y (e Y E Bl a8

(1) « Dans un jugement du 27 juin 2006, le TGI de Bobigny : (i) disait
irrecevable la demande tendant a le voir statuer sur sa compétence, (ii)
rejetait toutes les autres demandes, et (iii) renvoyait ’affaire au juge de
la mise en état pour conclusions des demandeurs sur les demandes
d’indemnisation ». Romain Dupeyré, Affaire flash airlines : les
juridictions francaises rejettent leur competence, disponible sur
https://blogavocat.fr/sites/default/files/fichiers/Affaire%20Flash%20Air
lines%20(2).pdf .(Y + YV-V Y-V 3405 Al)

(2) CA Paris. - 1re ch., sect. C. - 6 mars 2008. - Flash Airlines. - MM. Périé,
Bichard, président. - M. Matet, conseiller. - Mme Rouchereau, avocat
général: JCP G 2008, II, 10115, note C. Bruneau ; JDI 2009, p. 171,
note G. Cuniberti ; D. 2008, p. 1452, note P. Courbe ; Gaz. Pal. 20 févr.
2009, p. 48, note M.-L. Niboyet).
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e O Gaa g dasaall G W) Al A aSlall aleicomparution volontaire
Joad) san) B Lada s 13) La Jla (B oaall (B (B (g pman SAI AR Balall
Aalial) 45 Y S i) dsuany (38a ad La g g ¢ mr 9 sY) SATYL slacy)

agiga) ga b il

Ll e u.ul-u‘ u_h uabadal) Wu il el daSaa MJ LS
Sl aliall alieal) un privilége de juridiction (Suadll paladil)

(1) Réglement (CE) n° 44/2001 du Conseil du 22 décembre 2000 concernant

(0]

la compétence judiciaire, la reconnaissance et I'exécution des décisions
en matiére civile et commerciale: Article 24 : « Outre les cas ou sa
compétence résulte d'autres dispositions du présent réglement, le juge
d'un Etat membre devant lequel le défendeur comparait est compétent.
Cette regle n'est pas applicable si la comparution a pour objet de
contester la compétence ou s'il existe une autre juridiction
exclusivement compétente en vertu de I'article 22 ».

« Or considérant que l'article 4, paragraphe 1, du réglement pose en
principe que, si le défendeur n'est pas domicilié sur le territoire d'un
Etat communautaire, les régles de compétence relévent de la loi de cet
Etat, sous réserve de I'application des articles 22 et 23 du réglement ;
que ces articles visant les cas de compétence exclusive et de prorogation
volontaire de compétence, inexistants en l'espéce, la compétence
juridictionnelle visée a l'article 24 et fondée sur la comparution
volontaire de défenderesses, domiciliées en I'occurrence aux Etats-Unis,
ne fait pas partie des exceptions concernées par l'article 4, paragraphe
1 ; qu'en conséquence, en vertu des dispositions dudit article 4,
paragraphe 1, la compétence internationale doit &tre réglée par la loi
francaise ». CA Paris. - 1re ch., sect. C. - 6 mars 2008. - Flash Airlines.
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g ) ad 5 A8 jaY) aSlaal) ) il Y 6 sl
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L g el LB territorialement compétent L) Lgabaiily dasaal)
*9) lieu de destination de 1'avion Jsa s Adaii daSan Lgdua gs JELIY)
Aalial) (5 9ol o) Lag Sl ) AaSaal) Ll g () (G s A Jsaas Ld Jlae

(1) « Considérant que l'article 14 du Code civil confére un privilége de
juridiction au demandeur francais si la compétence francaise ne peut
reposer sur aucun autre chef ; qu'en I'occurrence aucun des
demandeurs du groupe 2 ne s'en prévaut et la saisine de la juridiction
francaise pour la voir dire incompétente internationalement ne vaut pas
revendication d'un privilége que leur reconnait I'article 14 du Code
civil, lequel n'édicte d'ailleurs pas une régle de compétence impérative ;
qu'au demeurant, les demandeurs du groupe 2 en assignant au fond
devant le juge californien, en plaidant sciemment et librement la
compétence internationale de ce juge et en combattant 1'exception de
forum non conveniens ont renoncé a ce privilege, et que cette
renonciation n'est pas tombée par 1'effet de I'ordonnance californienne
dés lors qu'il s'agit d'un rejet pour cause de forum non conveniens
conditionné a une déclaration de compétence du juge francais, ce qui ne
correspond pas a une déclaration d'incompétence du juge américain
comme I'a déclaré ». CA Paris, 1re ch. C, 6 mars 2008.

(2) « Considérant d'une part que, selon I'article 28 de la convention de
Varsovie du 12 octobre 1929 pour I'unification de certaines régles
relatives au transport aérien international, I'action en responsabilité est
portée au choix du demandeur soit devant le tribunal du domicile du
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DEalal) £ gua ga b illall B il Qg (e gady (il

transporteur, du siége principal de son exploitation ou du lieu ou il
posséde un établissement par le soin duquel le contrat a été conclu, soit
devant le tribunal du lieu de destination ; que le juge francais devant
lequel a été attrait Flash Airlines par les demandeurs du groupe 1 est
donc territorialement compétent au regard de la Convention a raison
du lieu de destination de I'avion, I'aéroport de Paris-Charles-de-Gaulle,
et non sur le fondement du domicile du transporteur ». CA Paris, 1re
ch. C, 6 mars 2008.

(1) « Qu'au demeurant, la mise en oeuvre de la responsabilité quasi
délictuelle requerra I'audition de témoins qui résident principalement
aux Etats-Unis et 'obtention d'éléments de preuve qui ne se trouvent
pas en France mais aux Ktats-Unis, comme les piéces relatives a la
conception, la fabrication, 1'assemblage, les tests et la certification de
I'avion, que la servocommande d'aileron de 1'avion accidenté est entre
les mains du NTSB, bureau américain d'investigations sur les accidents
aériens qui a participé a I'enquéte menée par le ministére égyptien de
I'Aviation alors que le bureau d'enquéte et d'analyses pour la sécurité
de I'aviation civile (BEA francais) y a, selon ses propres termes, été
seulement associé, que les pouvoirs d'investigations judiciaires vis-a-vis
des sociétés américaines sont plus larges aux Etats-Unis en raison de la
procédure de pretrial discovery, inaccessible au juge francais qui ne
pourrait qu'user de commissions rogatoires dans différents Etats
ameéricains ». CA Paris, 1re ch. C, 6 mars 2008.
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« les liens de fait et de droit invoqués entre les deux
demandes dirigées par deux Groupes de demandeurs a
l'encontre de défenderesses différentes ne sont pas
suffisamment étroits pour justifier dans l'intérét d'une bonne
administration de la justice l'attraction de compétence en
faveur des tribunaux francais ».

Ol dpar] ) LgasSa (2 paa (o8 gl iliii) dcaSae o il 2B g

plaadll (a daidlall s daSaall Ay i Godati (e guilil) A gad) iladl)

AL Godall o A1) LBl (o (anat) ) gul) (uSny 38 La g g (V) S Y

s ol (g sadl JAI A gl) LB ao) 6B ¢ gua (B Ay yladl)

O adl) Gglatll JSd e JSi éidﬁ.«g‘iéﬂ\ KT (éiJ Qaly @l y&e Jeg M)
o JBL Aalaidly aSall (b ) B i 8l bl ) G b g Baadiall Y Y
En toute .Aadlall & daSaall 4,83 < jaY) oLl8) guki co e A Clial Lany
hypothése, aprés avoir annoncé peut-étre un peu vite souhaiter
coopérer avec la justice étrangére, la cour rend une décision dont tant
le résultat que la motivation s'accordent assez mal avec cette noble
intention. La justice américaine avait conclu a la compétence probable
de la juridiction francaise. On imagine que, si elle avait recherché la
coopération de la justice francaise, c'eut été pour obtenir confirmation
de cette compétence. Or le juge francais juge exactement le contraire en
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« Le juge californien a invité le juge francais a épuiser la
question [de la compétence] en subordonnant sa décision de
rejet a la condition de la reconnaissance de sa compétence
par le juge francais ; que ce dernier ne peut étre le seul a étre
exclu du débat sur sa compétence internationale dés lors que
la question s’inscrit, comme en [’espéce, dans un contexte de
confiance mutuelle qui appelle a une coopération et une
coordination des différents systemes de droit ; qu’en
conséquence [les familles] ont un intérét légitime et actuel a
obtenir une décision francaise sur la compétence
internationale en raison de la décision du juge californien qui

vient d’étre rappelé ; qu’ils sont donc recevables a agir »

se déclarant incompétent. En outre, lorsque la cour se croit obligée de
justifier 1'opportunité de « renvoyer » le litige en Californie, elle
contredit systématiquement le juge américain, en affirmant que les
témoins et les éléments de preuve sont aux KEtats-Unis lorsque le
tribunal de Los Angeles avait pensé qu'ils étaient en France, et en
considérant que l'existence d'une procédure paralléle en France ne
devrait pas empécher un juge étranger de se reconnaitre compétent
lorsque le tribunal de Los Angeles avait considéré qu'un traitement
global de I'affaire en France serait plus logique. Il n'est pas certain que
la justice francaise soit, au final, considérée en Californie comme
Gilles CUNIBERTI, Journal du droit .« particuliérement « coopérative

international (Clunet) n° 1, Janvier 2009, 3
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Gl g Jlana (b Acaidlall s daSaall A B3 bl (s jlad o guad g
Treaty of Friendship, 4adallsi il A8laal) ciaalas g (i) sl
aa Lgia ol A8 Baaiall il gl (43 43 Al g Commerce and Navigation
A gal) Apay han (A S il g il pal) (alay clablacal) oigd (8 gh lak
il Gadan Lay ¢S paY) Ghal gall Adlaial) Ayiha glf Alalaal) cld Banlaal) & i al)
51 3y Al ) iy 3 ABS el 0106 5 Aucaia aSLaa 5 5l (35
G agaial Cilaabeal) dli i o Aladl oda A oo dall i L QI 9 Lgde glaA)
Ay il g g dll Jlae dlia 58 ¥ Ml g Ay ual daSaa alal 5 o0l 2
a3 <A gl agaSiaal agia po () Lghulal (g2 2B (Al g cdaidlall j dasanall
Aoadlall g 4 i) 48)aal) claalaal Wiy ) jial) Jlally Adaleal) 3 Adlliia o
A8 1al) il anlaad 5aatall Sy gl ol ) ) o aSlaall & il a8
Aaanl) 4yl gl (pe 40K, paY) aSlaal) aday W Apsiaf 4190 ae dadlall g 5 il g
@ S8 G QAL Cuadg Al Adalad) B G e b Al
- Yoot udew Y9 L Peixoto de Azeveda, Brazil (" Jujis) sy
8_ilda LgIMA asdaial (Al g - b 31 pald g L) (B ol ) i) 3 9 ] gl G (R
48l aat) 5aalan Allua il (Digadal) S5 el Al L giy Jasi 5 yila ae Alaa

(1) Philippe DELEBECQUE , Accident aérien : constructeur codéfendeur,
Revue de droit des transports n° 5, Mai 2008, comm. 109.

(2) In re Air Crash Near Peixoto de Azeveda, Brazil, 574 F. Supp. 2nd 272
(E.D.N.Y. 2008), aff‘d Lleras v. Excelaire Services, 354 Fed. Appx. 585
(2nd Cir. 2009).

Cuid e B il g o caly LAllg King v. Cessna Aircraft duzd 3 Wi (%)

3 alicie 48,8 Wiy g 45 5ad) U 4S5l 3yl WA cuadhual g Litady (Plae Adaa B
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Jod ) AaSaal) il g Ja 3l sall g Basiall Y gl ¢y L gal) adlall g 5 ol g
G daapdlall juf daSaal) dg i Guld Ao (5 s al) (b i agale s aall ada
Aapdla ST Ay ) sl aSlaal) (e Jang dcdlad) dalaall jlia Of deaSaal) cidn g
A g9 -8 AoV aql gig 3 ggdid) o dal 3V gl ) T8 £ 3l e

RRATS B

—uadd VYA By e gl g ¢ TAT a8, ABUNSLY) Aggal) Jaghdl) § ylag Asilali
Cmeda) (e Adiall (g ge0 Adadl daSaad) cudad;  cAug gl s e agalina
Ohlga &g ,ea 13e Lad ¥ dadlall e AaSaal) 4y a1 (Ghy o o al) Clle 5 g oY)
Z&;J.\dg\wg)i\ SJAW\SJLG! dmﬁuY\zaSMd\Jﬁj."@Sngu;" Sl
The final Al y) aSlaall alal ol Ade e Cige La U ()90 gl
issue before us is whether the district court abused its discretion in
dismissing the actions of the European plaintiffs on forum non
conveniens grounds. We will not address that issue on the merits in
this appeal, because we think the most prudent course is to vacate that
order and remand for further consideration in light of our decision
vacating the order staying proceedings in the King case. In balancing
the forum non conveniens factors and concluding that it should dismiss
the foreign plaintiffs, the district court relied in part on its belief that by
staying the King case and nudging the foreign plaintiffs towards
litigation in a more appropriate forum it could avoid wasteful and

.duplicative litigation

KING v. CESSNA AIRCRAFT COMPANY, United States Court of
Appeals, Eleventh Circuit. Nos. 06-10519, 06-10994. Decided: October 24,
2007

Da Rocha v. 09 iuss JhsSila Ju A4S pd i Wigh dpudad b peadll) < (i Jlallyg (V)
Wagly ¢y gbad) e B o<l B yila Lgod arhaual Ll g ¢ Bell Helicopter Textron
slea¥) daSaall cudd; daSaal) cuad ) Cua (Al g9 U JE (e O Al alh
Banlaal (889 4.8, pa¥) Basiall Y g aSlae alal o) Ga JuJoa ikl ga e Oy
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Ol AS iy g Apiad daliag dadlal) pu dcaSaal) A B3 gk s (S5 Y
LSl gliea olB) Eisa cWest  Caribbean Airways (4 sall b g laill
G Lk 8 daa gl 98 8 ilks alaa o U] agdia | g1 Cpdll g il Jla (B Cppaiial)
Aall Jhas e gy — a3t A g B a2, 32 6 993 bl e ) L
cilalaad) B Laadiucal) 5 ildal) Ao Sadlaial) Lgda gy -aaiall il ol 52 ol)
Sl g a2e (e o il g QS Aaldd) dpabuad) Y gall dabaall g dsaial)
G gl JBLE o A pad) o AaSaal) Can g Sl ) Bl SIAT Lgule

Algi gda B g Gy 5 o) dadla AT (he AaSaall a8y Y — dadlall g 8 il g 4Blaall

wrSa ) o LRl Alail) 4 ol A8 5 9 Apaa Jaul g £1 31 il sha) ol )
Da Rocha v. Bell Helicopter Textron, 451 F. Supp. 2nd 1318 (S.D. Fla.
20006).

(1) No. 06-22748-civ-Ungaro, CCH 32 Avi. 15,595, 619 F. Supp. 2nd 1299
(S.D. Fla. 2007), aff‘d Pierre-Louis v. Newvac Corp., 584 F.3d 1052
(11th Cir. 2009), cert. denied sub nom., Bapte v. West Caribbean
Airways, 130 S. Ct. 3387 (June 7, 2010).
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JSdal) — dpall) 8 Basiall ¥ gl dagSa gAY By 8 jdal (I i) e g
A3 gt g Ao LSl ) gl — Dedlal gall 3 39 Jandl 3039 (e
(Jlp s ga ABlany (88 g dalfal) JBLY) A g'gua (5 gled (B daidlall o daSaall
Llady Lgastaa alad 3 cuiad A Baadial) cil ol dabas djlaa (e Alial Lal el
aidlag ddlae ] Wy (5 A0 daSae 2 Laiy (duilall) Lginy o Aad) 4yl
(£)*Y 3alall pai o) & aadial) il gl) dagSa o) cillud) Gl asi a8 g g) 53l
QS o g 3 il L) ) 0 il (Gl ) iy Jlg s e Al (e
pLi (oL (bl aad (L ji ga A8 auda) g A (uSay Lay i) Y Jibesal)

(1) Allan I. Mendelsohn , Foreign Plaintiffs, Forum Non Conveniens, and
the 1999 Montreal Convention, 36 Air & Space L. 293 2011, pp. 293-
303.

S padd ay Ladie Jualll 138 alSal gadali " p hadl) JBL SBlaial) ALY Y4 Baladl (V)

4B o alSaY auady JA5 i ¢ Luubuad Bl Albiay') slatial) JAL "5 Loy b Lad 430)

My AT i a gl g Juupall g 81 o Al Jary (add g 5l Juapa gl S e

Oa e ol IS Bladal) BN (e paid 5 pdatian't)e el JB (3 by b Lah 4]

18 ¢sSs, AAEN) o aggde B laiia DAL £ el gl Al (08 of rsac JAI)

A e e Jalal) aly ol Lac La jika el S

(3) George N. Tompkins , Report from the United States The Montreal
Convention and the Doctrine of Forum Non Conveniens, 35 Air &
Space L. 77 2010.
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West Ol S Gy 9 A4S jodi dpa b (8 daSaal) Cuaad cdylopliyg
Laidlall b dasaall 4 bty adal) oy 4 gal) b ghadlt D Caribbean Airways
251581 (ki g o Al e alh Il 55 4 ABUESN (g Alnday 3] 2 5
el s Al Aaaally daldld) 4l aY)

(1) Paul Stephen Dempsey and Michael Milde, International Air Carrier
Liability: The Montreal Convention of 1999 (McGill 2005).

(2) “The Statement makes clear that the United States did not relinquish
the ability of its courts to apply forum non conveniens in Montreal
Convention cases because it and its component agencies are often
named in suits arising under the Convention and because the United
States has a significant interest in avoiding forum shopping and
congestion in its courts when a foreign forum provides a more just,
convenient and suitable alternative. Accordingly, the United States
understands the text of Article 33(4) to mean that the Montreal
Convention _defers to the forum‘s law on all questions of procedure
and manifests an intent by the drafters not to alter the judicial system
of any country on questions of procedure”. West Caribbean Airways,
619 F. Supp. 2nd at 1328.

(3) Bapte, et al. v. West Caribbean Airways, et al., No. 12-13278 (11th Cir.
2013)

(4) “Plaintiffs appealed the denial of their motion to vacate the district
court's order dismissing their claims against defendants on forum non
conveniens grounds. This case arose out of an airplane crash in
Venezuela of West Caribbean flight 708, while en route from Panama
to Martinique. Plaintiffs' success in arguing to the Court of Cessation
that a plaintiff's initial choice of forum under the Montreal Convention
precluded other available forums from exercising jurisdiction over the
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L) of Mid-Vatlantic dxkd B A adl daSaal) caag LS

Sy ) ALYy el e daSaall Akl Gal gad ¥ Jusise
Jusiige A8 (8 Cilaa)l fifth jurisdiction (weldd) iLadl) (alaidy)
e 523 Al ol i gy Al aY) Jiluaally (3l Lab laall il ) Ay g
chgll el B il oSl Allida aSlaa ¢ (e choix (VLAY Ga el

same claims did not constitute "sufficient extraordinary"
circumstances to warrant Rule 60(b)(6) relief. Plaintiffs could have
raised the same argument initially in their opposition to forum non
conveniens dismissal in the Southern District of Florida. Because they
failed to do so, the court concluded that their attempt to raise the
argument anew in their motion to vacate must also fail. Accordingly,
the court affirmed the judgment”. Bapte, et al. v. West Caribbean
Airways, op.cit.
Gua (Yo v Adig e Jo¥) B oalhd) ) chaiia B8 ik alady Al oda claig (V)
L g3 45 a1 L) 8IS A g AaSaa cuidab g o pmadba) Janal) o A B 5 yilds i)
b oalla¥) Jaaall & A8 3l ahaald Llada (pa cpiY allally il (b gall
Cgall AaldY) Laa cills A Qa3 Guly - Aailall AaBY) Jaa A Baadadl cLY gl
()Y 3aldl e Gualdd) (alaiddll 18h g duaide Sasiall clY gl daSae i il g Lilauiall
Jl i ge A8y
In re Air Crash over the Mid-Atlantic on June 1, 2009, 2010 WL 3910354
(N.D. Cal. 2010) United States District Court, N.D. CaliforniaOct 4, 2010

sl Yoy ale A lgasa B A i) (il dasa 4335 e g g (Y)

»En application de I'article 33 de la Convention de Montréal, seul le

demandeur dispose du choix de décider devant quelle juridiction le

litige sera porté ». Cass. 1re civ., 7 déc. 2011, n° 10-30.919 : JurisData
n° 2011-027649
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Jod) 8 Aadlal) s daSanal) A i Godal ) paia) (B Sy M1 g B8) o
Jead) al 3 are cuBgll cd By Al aY) Lhac g b Laaadad i) Sadlaial)

soalll da e cijla) B - gl Bablaa (uSe o -l ige AN O ) B LEY) aady
(V) " o) ABEN) (e Ye Balal) i Cua o oAl o g8 SR e Jlia (b Jal (e asSaill
Gl DA 6l o adlad) Jai dSe A ol da idy o) Jea ¢ Balall oda alSaf Ble) ja aa
LS BEN 13e Jia S O g L paSailly (g g ALY oda ey JBL A 5 pane
(uadl) Galaia¥) cilga gan) b ¢ Adlaal) il JLIAY Wby ¢ aadl) cisl ) A3 (Y)
siad (8) AR oda alSal asadl) i i aSaall (gday (F) LYY Bl B L) L)
Sl (1 9Sa9 ¢ asSatilily pald U gl Al JS e te Sa Balal) 238 (e (F) 9 () OnAAY alSal
o slud g adgall Joa DRI Masadl) G gl Al 8 Legd Cillda al o) AT Qg
il gll il pil) g A gall LB Gy adliadll (g gal) JAI SEe A el (jland daal
NEE VP cladall clBag digan YooV PE ¢ ciall - AaSlag Ay

A sy 1948 At alaghall gl paigal dpagadll Jlee ¥ of SAL paaal) g
Guld Ll alaid) pLadl (e Lagd (S LEIRS culadal (L yii g ABLE) A8 Luay 4841
Glay Lagh Jadd gadaill AL08 Aaidlal) e daSaall 400 @ yie) cla e dliy @ilS Eua
dal (e Basiall ¥ gl Ade cuajic) L say cfifth jurisdiction (welddl galaiayy
e Ostiaall ol i Al Ay cilalaiay) 48 o dadlall 8 daSaal) 455 (laa
Y Al A BTl (Al Al Aaidlal) e daSaall Ay gadaly (alaly (i lae pai g) cida
George .3 <isiad () Jgall & LALAT 8 ) palully s LAY ¢ g2l (o and) Lghudas
N. Tompkins, The Montreal Convention 1999, the Fifth Jurisdiction in
the United States and the Doctrine of Forum Non Conveniens, 33 Air &
.Space L. 306 2008, case note, pp.306-309
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Gkl (28 119 Hosaka 4ad (o8 (Gilad) sadil) Lgasa & dataall
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Gl a9 ¢ VAY A ale B Lgadd gl fy lig el g ABLEH 3 g Jai pa panadiil) 138
il 9aY) A da) g g s A8 Aaidlal) ol daSaal) 4 a1 4cd o< ol M)
A8 Lal A S gl pBRLY 8 &l@l procedural tool 4= aY)
Ladlall o AaSanall 4 a5 4 caal cBg A Caua’y 483 (1994 alad JU siige

(1) “(T)he doctrine was extensively discussed, mainly with respect to the
creation of the fifth jurisdiction, that proposals addressing the doctrine
were advanced, including proposals which would have made forum non
conveniens applicable only to the fifth jurisdiction or clarified its
applicability to all jurisdictions, and that the United States actively and
persistently opposed the inclusion of any forum non conveniens
language except to clarify its general applicability, all the while making
it abundantly clear that United States courts would continue to employ
the doctrine in Montreal Convention and other international cases. In
the end, the consensus among the delegates was to omit imposing any
language respecting the applicability of forum non conveniens to avoid
imposing the doctrine on States that do not employ it and distorting its
application in States where it is commonly employed. In other words,
the delegates determined to maintain the status quo: signatory
countries employing the doctrine would continue to do so . . . and
signatory countries that do not employ the doctrine would not be
required to adjust their legal systems to accommodate the doctrine in
cases arising under the Convention”. West Caribbean Airways, 619 F.
Supp. 2nd at 1326.
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Al a0 Apdad B aula (S An i) 130 CELLELY) daSane cuas] ad g
bt Oy culad Cua ¢ Pierre-Louis v. Newvac Corp. (¥ kil o 48 i
S8 9 (S el 0 giLAN L g Al ey Jilesall (o piing Aaidlall & daSaall 4 8
(LBl ¢y oIl s 5 ) g g s ga B Cpa (€)Y Bl Lad aa (3 La
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(1)* Hosaka was interpreting the Warsaw Convention, andHosaka
explicitly noted that it was not addressing the applicability of forum
non conveniens under the (at the time not yet ratified) MC. 305 F.3d at
1001 n. 17. At the time of the Warsaw Convention's drafting in 1929,
the doctrine of forum non conveniens was relatively new. Thus, the
Warsaw Convention's silence on the availability of forum non
conveniens dismissal meant that it was not available absent a clear
statement to the contrary. Hosaka, 305 F.3d at 1002 ("' At the time of the
drafting and ratification of the [Warsaw| Convention, the forum non
conveniens doctrine was not the “valuable procedural tool' that it might
be considered today.'"). The MC, on the contrary, was ratified recently,
and by that time the doctrine of forum non conveniens was well
established and had even been used in the United States to dismiss
Warsaw Convention actions. Id. Against this changed backdrop,
reaffirming (as the MC did) that a state's procedural law applies
suggests that forum non conveniens dismissals are available”. IN RE
AIR CRASH OVER MID-ATLANTIC ON JUNE 1 760 F. Supp. 2d 832
(N.D. Cal. 2010).

(2) Pierre-Louis v. Newvac Corp., 584 F.3d 1052 (11th Cir. 2009), cert.
denied sub nom., Bapte v. West Caribbean Airways, 130 S. Ct. 3387
(June 7, 2010).
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Jaliiu) (a gad ulh Adacial) In Re West Caribbean Crew Member dxzé s (V)
AY g al B dal) e o cild ol Aail Ay el A8l aa claiiall ¢ A ghal) 2o 58
Gun g celiid jlay il A 92 98 A ) Lads Alia (e L8 £ L) D g 38 (8 calaat Al
il gl A 53 gia AaY) Qe dasaal) ciang g cilaiiall oo 4 gisall o (5 o al) cuaiia
el A Al eadl wag e N o Aadlal amy adal) (b Al Baadall
As for damages evidence, family members, heirs and survivors .4 ¥
of the crew members, WCA employment records, Plaintiffs' medical
records and other records relating to claims for economic losses are
most likely located in Colombia. However, much of this evidence is in
Plaintiffs' control and, because Plaintiffs have the greater interest in
pursuing the case to conclusion, the court anticipates that Plaintiffs will
voluntarily produce much of the damages evidence in the United States.
The balance presumably can be obtained through letters rogatory. In
any event, due to the breadth of Plaintiffs' product liability and
negligence claims, the availability of liability witnesses and documents
in the United States outweighs the lack of availability in the United
States of some liability and damages evidence that will have to be
accessed from Colombia. Re West Caribbean Crew Members, 632 F.
Supp. 2d 1193 (S.D. Fla. 2009), District Court, S.D. Florida, Filed: May
14th, 2009, Citations: 632 F. Supp. 2d 1193, Docket Number: Case No.
.07-22015-CIV

(2) “We find this argument untenable for two reasons. First, there is no
dispute that forum non conveniens is a —question of procedure || under
U.S. law and thus it clearly falls within the ambit of Article 33(4).
Second, under Plaintiffs‘ theory, all state procedural rules would have
to be specifically enumerated in order to be applicable under the
Convention, and we do not believe the Convention‘s drafters intended
such an absurd result. . . . [FlJorum non conveniens would permit
dismissal under the Convention only if the alternative forum was
authorized to hear the case under Article 33(1) or (2) and was
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West Carribean Airways 4sad 34 adlall ;58 daSaall 3 455 b
O ¥Y Balall 83 ) o) ALl Galatdy) o) bl dajlall degdall do Lagads
055 ¥ (Al g duatidal) daSaal) LAY Ga oaall 58 ol (a9 ol i ga A8
oad ) Jal e 1800 4 oY) Lias g8 L) sl L e aadl LEA) Jla B Lyl
O seal s
Balall ) Talita) (S5 5aY) pLalll ¢ gall) JUIA) a8 o dall S 13 Al Chag
5 e cduatiiall aSlaal) Ganda (e A8 ) S Jlo i ga ABES) e Y
S sl La BT A jaY) aslaal) (b ) ay WaY (g gead) il o jil) pLadl)
L) Lasad) JLa 4ada eual) Jariad 13 AT Hray ODdapdadl jLaa
B a8 plall) (alialid) ase ddde ol s dll (b Ay ) aslanal) ) Tl

Sl ga A8 e Y Balall (88 g Laaida (S (0 g (a5 9ol il

“Vu les articles 33, § 1, et 46 de la Convention de Montréal
‘Attendu que l'option de compétence ouverte au demandeur

par les textes susvisés s'oppose a ce que le litige soit tranché

—demonstrably the more appropriate venue”. Pierre-Louis v. Newvac
Corp., 584 F.3rd at 1058.

(1) Cass. 1re civ., 7 déc. 2011, n°® 10-30.919, FS P+B+R+I : JurisData n°
2011-027649.

(2) Sandra Adeline, The forum non conveniens doctrine put to the test of
uniform private international law in relation to air carriers’ liability:
lack of harmony between US and French decisional outcomes, Rev. dr.
unif., Vol. 18, 2013, 313-328.
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par une juridiction, également compétente, autre que celle
qu'il a choisie ; qu'en effet, cette option, qui a été assortie
d'une liste limitative de fors compétents afin de concilier les
divers intéréts en présence, implique, pour satisfaire aux

oooooo

poursuivis par la Convention de Montréal, que le demandeur

dispose, et lui seul, du choix de décider devant quelle

juridiction _le litige sera effectivement tranché, sans que

puisse lui étre opposée une régle de procédure interne

aboutissant a contrarier le choix impératif de celui-ci”.

sLadll ") sourds aal J)ss 3529 555 o3 dpuiliag 4841 329 B

B s Ao Aad) ClBAY) ce Tuas dialogue des juges (S a¥) g (i Al

Aalall o AaSaal) Ay a3 (Gl (1o gy A e sl 5 i) A LAY

forum non conveniens sur convention internationale ne »

sladl) 8 desdiowal) A3l (e aguilaial oo AY) Gard) e LS, Ovaut

b & g e ad) LA o il pLAB daplay alall Lgua g & Al 9 (<3 aY)
protéger les intéréts A—ilagl Lla @yl allaall dglea (i

(1) Olivier Dubos Juridictions américaines et juridictions francaises face a
I'article 33 de la Con-vention de Montréal : un dialogue de sourds ?
Journal du droit international (Clunet) n° 4, Octobre 2012, var. 4.

(2) Louis d' Avout, L'extraterritorialit¢ du droit dans les relations

d'affaires, la Semaine Juridique Edition Générale n° 42, 12 Octobre
2015, doctr. 1112.
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Giob O Ll g A gal) Ay 1Y) s )&l économiques  nationaux
lS i) s pUad o Ay pualil) 4 ggunal) Lilad 8 — Oeilal) oo aal) (la o
(A, e aSlaal) alal ool L Ja Ao Jguaadl ¢ -(Diaaial) ¥ ol z 4
Ciliday gail) illsay LAY i discovery Sl J ggum (G-laty Lash dald

,(i):u.\’:}d\

(1) See George N. Tompkins , 2 Notre Dame Int'l & Comp. L.J. 19 1984 ,
The Litigation of Foreign Aviation Tort Claims in the United States,
pp-19-58.

(2) Allan 1. Mendelsohn- Carlos J. Ruiz, The United States vs. France:
article 33 of the Montreal Convention and the doctrine of forum non
conveniens, 77 J. Air L. & Com. 467 2012, pp.467-488.

(3) Mendelsohn, Allan I. ‘Foreign Plaintiffs, Forum Non Conveniens, and
the 1999 Montreal Convention’ in Air and Space Law 36, no. 4/5
(2011): 293-303, 2011 Kluwer Law International BV, The Netherlands.

(4) « De mauvaises langues diront que les juges américains utilisent le
forum non conveniens pour désencombrer des juridictions surchargées
et protéger les intéréts économiques nationaux. Cette pratique confére
une sorte d'immunité juridictionnelle aux entreprises établies aux
Etats-Unis, spécialement en matiére délictuelle lorsque des victimes
étrangéres demandent réparation de dommages survenus a I'étranger ;
on se souvient par exemple que, aprés le désastre industriel de Bhopal,
le juge américain a considéré que l'action intentée contre la filiale de
I'entreprise américaine défenderesse devait étre jugée en Inde (JDI
1996, p. 1002). Une discrimina-tion s'instaure ainsi au détriment des
demandeurs domiciliés a 1'étranger qui ne peuvent profiter des
avantages procéduraux (discovery) et substantiels (application de la lex
fori, punitive damages) offerts devant les juridictions américaines ». CA
Paris, 1re ch. C, 6 mars 2008 : JCP G 2008, I1, 10115, note C. Bruneau.
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sLalll Lgy oualy ) ciliay gail) il Lalicia Jga aild) gLkl ads
O L (A g jall Ll slaef gyl 35 ) Gl el Gl g Sl (B (S Y
s Cuad g ol hal) G g cpe Cilian gaity AdUaall Ay 1Y) aSlacal) sl cuilal
i iy g BLARY JALS Jilh g a8 clel cpa o) paY) g g dpial ol
slLadll 49 gy ddafija p& o) 33 AT 8 Alaal) daghaial 4yl g 4yalall 3 ) gall
Sy

A pinal) JN) ) D ALl (aladidil paldd) Al 48 lua Jal g
FY Balall g gl g ABUESH Cha YA Balall manillyg - A gall (5 gl JELIN A g ghunay
G A8 C JLEAY) B e aall Slial (ra 3 6 g Lag <D0l S ge A8 (e
535 QY Cpdaliiall A gill 18 BaLy 5 (A bl JSE adl 3B (ALl 4
A Y aslaal)

4l a) Al daidlall e daSanal) 4yl Gaadai A LK) e sLll) 23 g 3B
OY) ia Aasaa (o) ali Al (Ddapdla JiSH Agial daSas ) oo al) DaY 5aida
A8 o padaiu 4 HOSAKA s dpad o Al dpadll 48l

(1) Olivier Dubos , Juridictions américaines et juridictions francaises face a
I'article 33 de la Convention de Montréal : un dialogue de sourds ?
Journal du droit international (Clunet) n° 4, Octobre 2012, var. 4.

(2) Jacqueline Duval-Majort, One-way ticket home: the federal doctrine of

forum non conveniens and the international plaintiff, 77 Cornell L.
Rev. 650 1991-1992, pp.651-686.

YA 3LaB g huusgdlall Srgoedl Ml



P A | P TN Y (Yo ol YV auall

cid ga dlaic) Jal (e il g cdaidlall & daSaal) 4 i adali ga il gu g
48 el dasaa g by ad sl Uiy B L 135 5a ABUE) oy Lasd Jilas
999 A JU i ge ABLATY 188 g daidlal) b AaSaal) 4y plad gaukal
lad Al e AaSanal) Ag i A0 Al cilay yiil) ABIS Cpaai Y Las
AL 3 Jgalh of A adl Jgal) adina B Aadaa & 4y kil A Gl Ul Jaaw
Clla alad) slas¥) 2l 3 <1y bl o il o L 3 o Waaly Jia S
553 Jlaa B daidlall o daSanall 45 10 alaie) Jal G (A gl dmall Ao
L Jad Al o4 (gaad ) T 0 ety o dgal) o sadl JAI cllas (B Al g 3l
eS8 S (e AaSaal) oy jih | cpualiiall bl Allas ) Jpua sl dald Baae

il By ALl gl aUatll A 4 i) Al gadal uad Aoy e AuigiE (agual 22 53 Y (V)
AUALl) ) o1 Toa5 Aaidlal) b AaSaal) 4y s gudatl Al Aala 350 g ate ) ALalY) AGA
AN aall 8 e faiia) — augal) LR GalaidY) ciflay diay ¥ Al gl
Al il Jeal) A Al & Jde -minimum contact test daSaally oy Ul
£ 9 dal) daliaal) fagas Jadi i AlalY) aUAI 8 ALGRN Galaidl) Allaad S el glady)
.the legitmate interest to take legal action sLadll ¢ gall) 8 il 3
constitutional objection 4 siwd Adlia ey dapdal) adey addll b ) LaS
Agal Aal ginal) ga ()(I)Y + 3l B le pagaiall &l ga clladl
Bavarian Supreme Ll adl Liall deSaal) ¢ijdal ld ¢ a8 51 o g Lilall
L}dﬁhﬁd\h\ﬁi)h&\’\ wd—whdi‘f\&glﬂgh& V4. ebgécourt
alal GiRY) C Jrdlly oy A3 e ALl el o) aga sl Tl dapdlall e Aasadl)
Y d:iﬁ s 4a gl ) &\5\ KA Jperpetuatio fori Jasal (it g’.“:\j ‘3*\.'\;\ dSaa
NAVe LBz guala daSaag VAAY ale gl b dasan agha caSlall

B (§ g gall 130 Jsa

Alexander Reus, Judicial Discretion: A Comparative View of the Doctrine

of Forum Non Conveniens in the United States, the United Kingdom, and

Germany, 16 Loy. L.A. Int'l & Comp. L.J. 455 1993-1994, pp.455-511.
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) dsa sl B aslad Al Algd) ¥l ca Ll S g ca ggddl 39 99 AN
L5 g all Afand)

485 gl) Jag) g 1 AcaSaall g Ly 81 Y A (s glead) lai ade o LS

sLadl) Jals JE Y Al jga¥) (e sty oI hY) gl o153 £ a9 pa dgaally
ddly (Viiatl) ol 40l g gloal) (e a3 (g A1 Lali (g Aadal cle) 3y
(Al ¢ glail) Jomdil dadiiowall <l gaY) (a AaiDlall b AaSaall A i jiad
o) 0 ilal Adutd L yas dua o LS palatdl) sad (Ead) 4y g A gal)

(1) Steven R. Pounian and Justin T. Green, Using the Forum Non
Conveniens Doctrine With Foreign Victims. New York Law Journal
Online.

(2) “The great advantage of the doctrine of forum non conveniens is the
possibility to give to the courts a discretionary power in order to
prevent the situation in which a case is not handled in the most
appropriate or so called natural court. This discretionary power
prevents the waste of money due to transportation of witnesses and to
the examination of foreign documents and also tends to prevent
injustices sometimes created by the rule of the first seised court.
Unfortunately it is exactly the idea of a discretionary power that scares
more civil lawyers for whom the choice of jurisdiction is an expression
of public power and it does not easily fit with a discretionary stay of
proceedings. Another objection made by civil lawyers is based on the
fundamental right of the plaintiff to access to the court individuated by
the legal system and the exercise of a discretional power in order to
decide whether or not to stay proceedings is considered detestable”.

Marco Pistis, Forum non conveniens, available at
http://www.judicium.it/old_site/news/pistis01.html# edn38 ( consulted
15-12-2016).
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i gl) Balaead) Ao Bliad) Jglad a0 8 A lua (e i allal) agdi i (aldl)
Lalsay) deld gdas g ¢ glasl) Uaa ) Ja)

4y a¥) aSlaal) Jo (a daidlall f AaSaall 4y B0 Gradali (usay Lagas
JRLY) LBl M) B o) 0 gilAl) Agaly 2B A1) algd) ) gal) ol judal) Gt ga B
o) ghl) aua g8 ) GBS Jlstigay gl g LB (e JS LS MBS gall (6 sl
ol g1 (Gl Jlanal) lanaady Lagl W) ¢ A gl (g gl SR Ay ginnay dualdl)
Gahall () AY) (sl (el Lad dald g sl JBLD A glsa 5 502 (A Al gl
Aol pualinl) o) gil aaldd) pal) ga g ¢ geall S aie
2 gl parg 39 I ¢ LSy Y ASE (L) el Al G o ) Lo
o asall Juals) adgil) o 5 Akl ane dlId ey Aeaidlal) e AaSaal) Ay i
Ladad) 4S5 pa) daSaall) culS (¢)) 9 (in sdapDlall AR daSaal) ¢ ja) 39 g go )
aSlaal) (s Ladie A1 LaS | o guadd) 138 B (ool il Jlma gl b Cagial B
B 0l - Al Aial) Aasaial) A8 ga a0 Y LSl cAiapdlall aay adal)
X g o) (8 (5 geal) dial) dasaal) Gl by Al & il | g o)
Sl gy Uigus La g8 g clgudad 5 Lgd (Bas (A g 43S 5aY) daSaal) ) (5 AT B 1

280 g lasall 1 g o) pLall) B Lpaliaial of Adgal) Balaws cAllad andl il as) il 3,1 BN (V)

¢ paa - ((uad (e Aaaly - (§giad) 408 ) LalatBy) g 4 gAY & glad) Al cddde B3 ) 6l)

O ald andl Le 23ka Lag 7ot — ¥rY cladall 1870 (Y £ oV za

4 paal) Aaall 1 AVA L udaadl ¥Y VY G La Bl B Ll eiB o 5ol

Yo cladall c 14VA4 d‘é@‘w-(éjﬁ\wlﬁ!%ﬂ\w\)éjﬁ\wm
YV
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dady a8 M) ¥ sh g ¢ lose-lose position”) o) g3 AT Sl daSaa ¢y gy
PR R EP-

wagady aldl) gl o gl &) b sy ) cad Le g adati (UM
Wil g (e ol ) Ao daidlall s daSaall 4 a5 4y o) cilag pdil) A dzand
LA 50l alsal) Adled o Biliad) g gal) Alall) () glail) daal) o

OV e all Al gae 1 Al gl Aaill o g sad) (9B A Canadial) (palaal) aa) RS g (V)
Ko e Ll psa ) dl) B Ly ahaly aSlas (8 a8l e s ol il grial) (e i)
o 5 Anall agilad alal (s sall ¢y gilaY B pliST Caalaa ) Jpuasl) i)y ST of il gina
liaae 1y 48 0 aSlaall Gad;y (b QMg ¢ ualiil) CaIST PG ) g agillae Al dadle
gaall Jlay ol B Gl sal M Ao Juany digu g (uial) e al) bkl
S A plasa (8 (S5 4Y)
"The plaintiffs will now face prohibitive difficulties pursuing their claims
in their own country‘s courts, including a 10-plus-year backlog of cases,
lack of access to qualified aviation attorneys in their home jurisdiction,
inadequacies in their justice system, and the high costs of prosecuting
such claims in a jurisdiction that disallows contingency fees. Thus, the
dismissal from the U.S. court is the death knell for the foreign
plaintiffs¢ case. They settle for pennies on the dollar, and the American
manufacturer is never held to account for the design of its cabin
pressurization system."

Michael P. Verna, Convenience Has Nothing to Do with FNC Motions, &3

Paul Dempsey, (2 4l JLés .22 Air & Space Lawyer 9 (Nov. 1, 2008)

op.cit.,p.18.

(2) Walter Heiser, Forum Non Conveniens and Retaliatory Legislation:
The Impact on the Availability Alternative Forum Inquiry and on the
Deisrability of Foreign Non Conveniens as a Defense Tactic, 56 U. Kan.
L. Rev. 609, 610 (2008).

il Q) S el Ad) asall 13 B Galddl Agall o glal £ aa) Lal sl (%)

) AT ol il Agal ga B A gall Balaw Abas (pa il B (aldl) gal) () gilAN
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dad g bl g () g2 2B 298 pudag (199 Ay i) el Gdaill liad) (MUl

S cle Jla B (abatidY) gad Ghad) cila Baly g 8 gdidall ddjand) da glaial

Aaapdlal) jlal Lghadal (i g aSkacall G il o dall & 5 B8 1) ¢ Jgal) (5 gl

) AaSaa e JAIE A Ja balle de tennis o) 3 SS g geall (685 A3 e g

agand) s ja (A 5 ol Juat A8 CYLA Gaay B 4l LaS g g (93 A

il dapdla ASY) 4 o AY) dasaal) o dasSaa JS (5 5 Latie il deadlock
REX AN

3599 pe Guen Al 5 gl JAI) e Jlia jeda B Taad e Mg

plad (g i g B (Goubil g sl L Ja gda Baa) g Aol g0 daaa g Baal g dga

G139 cdasMall Aasaal) julsal aa ga JSE0 W juedl g Lgluadat cpaniay S35 1444
Aol gl astaal) alal (g gl JBLIN Az g el S Sie b

(o bl 3 3la cullS () g -Aadlal) o dcaSaal) g kT 0 (Jpll)

Sl Ao Laa pqie Cidat 8 Ll W1 -1 499 alad JU i e 48U £ g

B A 1Y) aSlacall daidla iad Aad G g Cua A gall (o sad) JATY) cile jlia

Uasiag La Jallig dalgal) 5 ladll g claleall padiy ¢yl gal) ALl g A gAY ¢y glacil
s AU e g il mllaall Ly e e ale da g Aaldd) Adgal) clidal)
6 AaSaal)l 4l MY g 48 adli La anaa o sl Y e dld g, agaad)
pluall) A% Gy lilu Wiy A Ledag i il g8 e o jadl Joall g « e (b daidlal)
rlal gt Jualll Jaiss o ¢t gl ol Gl e Ul Al e - i 9 — § raal)
Al g oy 90ua die aSal) T ANES g lgud Juall g s o) Galad o a8 068y ((uinf LB
(oalaidy) gad (il g Jiadl) il Tawg oxgag 4By o La g cpliall) Jals o (das
Al gl satal o iy alSal) & (abling cile) ;o) B gl Gigaad Gty
Slailly colaeall cluaiia o Y9305 alSal Adonl Lleldl) fasd Aladady o Aeal
(b &2 4 (gl dana 3] SR Magaal) ye 33 de g ydall milaall Al g Al gall

NeY ua
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— AR o guaril (B8 5 (alatdl) Led alai) aSlacal) dlli ciilS gl a — 133l
g8 Jla (o guady B gl aae g i gl 0 gady A JaY) R g

AL Aasaall (5 g0l Adla ¢ o5 cVLal) adina B AD) Q) jady Las
Eua Arall 1 o cilud jal) (asy AS) 385 end of the case Ll duliag
S Adad) daSaal) alal o) go 3 A e S dall Samy cVLALl e Bl b 4d) @ Ll
daidlall b daSanal) Ay as guadad ) fasicd £ 3801 S5 (aidall (al8l) (b )
28 Lag A Bl oda Jga ualgll a8 Latia g (VA8 aY) aSlaal) daia Lo
Je déni de justice 4all i) (e AlSES

Al (e gady 4 paal) palil) dasaal Epaal) Cid gal) G o M) Ao g
el pliadll A5 B dale 4y k1 A8 lua g dadlall e dasaall 4 a5 gaadas
Sl cle jlia B aBh) o da gl 1A (ol o)) g5 LI Y) cdualatil) oo
llaal) aa (i jlaiy a8 - i) e adai Lgtianday g — A gad) (5 9l
@D 0580 S pag alal ddi e aall 1ay a8 dia e Ul Al A5 g sl

(1) “When courts have applied FNC and required the plaintiff to proceed
in the foreign forum, they have assumed that the forum is available and
that the plaintiff, accordingly, is not being deprived of its day in court.
In no case, however, does there appear to have been an empirical
demonstration of the reality of this theoretical assumption. A study of
FNC cases by one commentator, undertaken a decade ago, strongly
suggested that in most instances, an American decision to apply the
doctrine effectively means the end of the case. It remains to be seen
whether, and to what extent, American courts will continue to be ready
to apply FNC when counsel introduces credible evidence in the record
establishing the bleak reality”. BLUMBERG, Phillip; STRASSER,
Kurt; GEORGAKOPOULOS, Nicolas; GOUVIN, Eric. Blumberg on
corporate groups. Edition Wolters Kluwer. Volume 1. New York. 2013,
§ 33.05.Cited by Felipe FREYRE COSTA OLIVEIRA, op. cit., p.52.
para.162.
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A ) Aasaa (e g o) 4 Jasi Oping-Pong A guall Gl 5 S Jia o) g
DB Al A gAY dasaall daSae 38 an Lesic dlldy cdaidlall ads dpay
REX RN

ABa e daday g Sl JALS o LS A dle plely AL 48 ol ) Slad
Ly5al) Alalll da il o Ll ool Gom Lasy Masiaall 5 galll (g i)
Lilig san ga julaa Ao (340 Y ddliaall Jg9 B dapdlall ol dasanal) 4y 00
M 1Y) 59 Al o AT daSaa agag Ao sy alaid) o AR Gulait
Lald ¢l ) &y ga Llaudal 4Ll llaally g ¢ A g3 () faa Alay a8
S Adlal) 3 all Eua (a8 g 5 9ol (B CiniaY) G pdal) | g S Caga gl g
Al gAY B Al

““d..."'”'“'“ édﬁﬁj“ﬂ‘ QUJOAA\MJ

(1) «On constate ainsi aisément que le risque de déni de justice est
palpable. Dans la premiére hypothése, rejet pur et simple, la
réouverture de l'instance se heurte a 'autorité de la chose jugée; alors
que dans la deuxiéme, le juge américain précise, lui-méme, les cas
d'ouverture de son prétoire, a charge pour le demandeur, en quéte de
justice, de maitriser le temps de prescription de son action et de ne pas
se perdre dans un éventuel jeu de ping-pong entre les juridictions ».
Luiz Felipe FREYRE COSTA OLIVEIRA, Doux et amer : essai sur
quelques contradictions du jugement de conveniens, Mémoire rédigé
sous la direction de Madame le Professeur Marie Goré, UNIVERSITE
PANTHEON-ASSAS - INSTITUT DE DROIT COMPARE MASTER 2
RECHERCHE DE DROIT EUROPEEN COMPARE 2012 — 2013, p.49,
para. 150.
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