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Abstract

The share capital of the Joint Stock Company is the main
instrument for creditors’ protection, due to the separation between
the company and its members; and the limited liability of the

company members for its debts.

Article 677 of the Kuwaiti law of Commerce No. 68/1980,
specified the rules for the payment of the unpaid amount of the
subscribed share capital upon insolvency, it states that “The
Bankruptcy Manager may, subject to leave from the Judge
Commissaire require the partners (shareholders) to pay the unpaid
calls of their shares even when they have not matured for payment;
the Judge Commissaire may, however, confine such call to payment

of such amount which is adequate to pay the debts of the company”.

Article 684 of the law of Commerce No. 68/1980, which deals
with aspects of the Liability of Company Directors for the debts of
their insolvent company as a response to the abuses of limited
liability, provides that “Where after a company is adjudicated
bankrupt it is revealed that its assets are not sufficient to discharge
at least twenty percent of its debt, the court may, pursuant to an
application by the bankruptcy manager, order the managers,
directors or some of them to pay jointly or otherwise all or parts of
the debts of the company, unless they prove that in administering the

company’s affairs they have exercised the due care ”. This Article
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serves as a further protection for the creditors from the

mismanagement of the company assets by the directors.

In the Case No. 55/99, The Supreme Court, after considering
the wording of the above two articles, ruled that upon the insolvency
of the company, in order for the liquidator to start proceedings to
recover the unpaid share capital, two conditions must be met. First,
the unpaid amount of the share capital must be sufficient for the
payment of the outstanding debts of the company. Second, the
remaining assets of the company must satisfy at least 20% of its
debts. This Ruling has been upheld in several decisions by the Court,
the last of which was in the case no. 200/2001 on 19™ October 2005.

The aim of this research is to prove that the Ruling of the
Supreme Court is not in line with the rules of company law which
clearly provides that the share capital is the fundamental instrument
for creditors’ protection. Further, Article 680 of the Law of
Commerce No. 68/1980 defined the company’s assets in liquidation
as including the share capital, it provides that: “The assets of the
partnership (company) bankruptcy shall be made up of the
partnership (company) assets inclusive of the partners’

(shareholders’) shares.....”

As a result, the ruling of the court has limited the pool of assets
available for the creditors upon insolvency to the paid-up share

capital only and not the company’s subscribed share capital.
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