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Chlaa a0 oy M) gadral) GLb (el IS ) Cliiaal) Jygad aag Y a3y Y
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Crgaall g bl pall o gadl 38 pall ¢ g ASNY SAUN Aiaal) A gheual) (31 Jal) daan (3 (V)
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NAYA La ‘@M\ &JA!\ ¢y dad) KM; ‘_'i)l.h_.\ (*)
(3) CA Paris, 29 sept. 1999: D. 1999, act. jurispr. p. 37.
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(1) JCP G 1996, 11, 22727, note F. Olivier et E. Barbry.
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Al B A gAY AAtY) CAliAS g Cilaal) Ao dad) gl cilplaie Y] (e dglaally
it gall dda 40 gildl) ABY) (aay el dua chua gll 13 aialy s 3) (adldd)
Jia (5 AT Ao 3B dalai) C yiad Lads (Jadlly Jead) L& o) adall (el o
addd) gl Jaadl i Cilial) ddiay 123 ga g Lyilay g g Ay aY) Bantiall il oY)
Aay il 5o (a1 ueadl g ¢y 5 gl Lgantly (A cldicaall dpailly (g ginal)
303 i) g ciaal) M) (e LegiaSai ga (g girall Gad&l) gl Jaadl Gt Cillgall
ombal) cpilsall Allall g & ginall (§gaally A o (358 (gF (190 05880 La

a8 il Al it ) 5 3 bl 34340 R0 (1)
Dorothee Thum,Who Decides on the Colours of Films on the Internet?
Drafting of Choice-of-Law Rules for the Determination of Initial
Ownership of Film Works vis-a-vis Global Acts of Exploitation on the
Internet', in Intellectual Property and Private InternationalLaw.
Headingfor the Future, Oxford: Hart Publishing, 2005, P.265.
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(1) Dorothee Thum, op. cit. p. 266 ets.

Bac B a) sialy ¢y o A8 A sl Y & Joall a3l ¥/ € Balall o) o 488N e cuila 35 (Y)

g8 qugllaall A gal) ¢y I8 iladis ciiaal Apudlly Cilgall (3a calia 4aal Al £ gad
2ol (Lgud Alasl)
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Gkl Apilaiaed) cildiaally (aldl) Gall) ) Jliuy) 4881 (daey 283
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e 35850 ¢ra daf ey aladl ) DAY ale ol g€ i jaige Ciliada sa)

Ols dale dduay Cilgall A ayaas Alluce atay Juall A ga 0 oild 0 oalda i

Sam Ricketson, The Berne Convention for the protection of literary and
artistic works 1886-1986,Centre for Commercial Law Studies, Queen
Mary College : Kluwer, 1987, p. 582.
18 (V)
Jane C Ginsburg , ‘Global Use, Territorial Rights, Private International
Law. Questions of the Global Information Infrastructure’, in: WIPO
Worldwide Symposium on Copyright in the Global Information
Infrastructure. Mexico City, May 22 to 24, 1995. Geneva: WIPO 1996,
p.395.
O AR e £/0 Balall LRI (Y)
1 VATV axig V¥ (3 gal) S LB Al aal ) (V)
Records of the Intellectual Property Conference of Stockholm, 1967,JUNE
11 to JULY 14, VOLUME 11, 1967, wipo.
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18 (V)

E. Ulmer, ‘Gewerbliche Schutzrechte und Urheberrechte im
internationalen Privatrecht’, [1977] RabelsZ.

i Al ldia

Mireille van Eechoud , Alternatives to the lex protectionis as the Choice-

of-Law Rule for Initial Ownership of Copyright, in , Intellectual Property

and Private International Law. Headingfor the Future, Oxford: Hart
Publishing, 2005, p. 122.

1999 (A jal) Adagdll Ja ccilgall Auadl ggial) e B il Bl £ 5L By iyl L (Y)
Nepa
(¥)Dorothee Thum, op. cit. p. 275.
(¢£)Mireille van Eechoud, op.cit . 123.
1089 (0)
Itar Tass Russian News Agency v. Russian Kurier, Inc., US Court of
Appeals, August 27, 1998, 153 F.3d 82 (2d Cir. 1998).
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| i g cchiuanally Alua HASY) G IR () J gua o) Ad glanal Lgss 4331 gall g g1 ML
G 8 g ) 0 LRI o 5 CulS platie ) lsa sl Jual gadl 4318 oY
£330 Ja M1 da o) Jualadl Aanl) B (§ 9 Baaaiall Jal gadl oda )i daSaall
D g ) 0 $91AN AaSaal) cliada 1215 (A e Banial) iy glly

O cidgal) ddua agaad o goakall) Gual ol G gilBl Ll old ALl
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(1) Dorothee Thum, op. cit. p. 275.
(2) Dorothee Thum, op. cit. p. 276.
(3) Dorothee Thum, op. cit. p. 277.
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AN O s datan b o cidgal) dbua aat e Jual) Al 0538
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18 (V)
Dimitri Busuioo Ionesco c. Sté Metro Goldwyn Mayer, Sté Romania Films
Tribunal de grande instance de Paris (3e chambre), 14 février 1977, Revue
internationale du droit d'auteur, 1978, p. 179.

1089 (Y)
Cour de cassation francaise 7 avril 1998, Revue internationale du droit
d'auteur, 1999, p. 76.
(3) Cass civ 1, 30 janvier 2007, no 03-12354, Bull civ I, no 44.
(4) CA. Paris, ler octobre 2008, no 06/06988.
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Nicolas Binctin, Droit international privé et propriété littéraire et
artistique — le repli francais, Les Cahiers de propriété intellectuelle,
Volume 28, Numéro 2 (Mai 2016), p.330 et s.
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Tristan Azzi, « La loi applicable a la titularité initiale des droits de

propriété littéraire et artistique (droit d'auteur et droits voisins) », Recueil
Dalloz, 2013 p. 2004.
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Jane C Ginsburg, , Private international law aspects of the protection of

works and objects of related rights transmitted through digital networks
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(doc. no GCPIC/2, WIPO Group of consultants on the private international
law aspects of the protection of works and objects of related rights
transmitted through global digital networks, Geneva, 16—18 December
1998). Geneva: WIPO 1998.p. 100 et s.

2L ()
Gunnar Karnell,Traitement national, copie privée sonore ou audiovisuelle
etinterprétation de la Convention de Berne pour la protection des oeuvres
littéraires et artistiques’, in: Propriétés intellectuelles, Mélanges en
I’honneur de André Francon. Paris: Dalloz 1995, p.272; André Kéréver, La
Regle du 'Traitement National' ou le Principe de L'assimilation”, Revue
Internationale du Droit d'Auteur, 1993, p.110; William Patry, ‘Choice of
Law and International Copyright’, The American Journal of Comparative
Law, Volume 48, Issue 3, 1 July 2000, p. 407 et s.

(2) Mireille van Eechoud, op. cit. p. 290.
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BGH 29 April 1999, [1999] GRUR 11, 984 (Laras Tochter); BGH 2
October 1997, [1998] Multimedia und Recht 1, 35 (Spielbankaffaire); BGH
17 June 1992, [1992] GRUR 10, 697 (Alf).

1089 (Y)
Pres. Rb. Amsterdam 23 October 1997, [1998] AMI 48 (Impag v. Marvin
Glass); Rb. Utrecht 19 October 1997, [1998] IER 22 (Lancome V.
Kruidvat).
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Cour de cassation, premiére chambre civile [Cass. 1e civ.], May 28, 1991,

Bull. civ. I, No. 172 (Huston v. La Cinq).
(2) Mireille van Eechoud, op. cit .p. 291.
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Marketa Trimble, The Multiplicity of Copyright Laws on the Internet,
Fordham Intellectual Property, Media and Entertainment Law Journal,
Vol. XXV, 2015, p. 356.
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Elizabeth Adeney, The moral rights of authors and performers: an

International and Comparative analysis, (Oxford University Press, 2006)
p.632 ets.
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André Lucas, Applicable Law in Copyright Infringement Cases in the

Digital Environment”, in Copyright Bulletin, UNESCO, October/December
2005, p. 3.

Voot omsbaily ivsigilal gl ilaee



Sl die dgases alal 3gameass (Y*¥ sawa) ¥e suall

138 9 cAolanl) A jlaall A slxieY) Eigaa (Sag (5 oAl ad (lSa (Gilal | gua yidl
SO ABE (e Y/0 Balall A8 Lua i g Lilatla (S i i8N

OB bl Al L) i) ) ALY (Say Y A 2Bl gl
Galall Jilag £ guad ) ¥/0 Balall 3 L) (b ¢ Y daall duilld  ualdl)
() et Ll e Sda 3 ¢ (Sa Y ol Al b g5 o gllaal) Al gal) ¢ il
Oadall Jilu g Jia Lglia auads Alaad) (gldai (ol g dald ¢ ~alll) ) gilB Gosaka
Cadall Jibug Ao dakh slaic W) (b 1A g (Lgad Aglaadl 58 65 o pllaal) A gal) 0yl g
S Buseata G Lgad) liial) Gadal) Jilw g (8 €Ll ) ALYl (LS sl
L8030 By 985 38 Lad) g s g Ailiall) cadal) Jilwg

Gigaa (hla pa s ol ad ) (lsa (Gl (9 All) daally (3laty Lad Ll
A Y A3 oY) dlaad) A jlaall A djUaal) o8 Cugaa B SIS a8y Adld (s )XicY)
aSlas f o A0 Adgn aSlaa alal o) g Cidigal) ad a8 (Lgilad aac 41S4)
A Adgal) B s el ad) Adla B Jlad) g LaS cplatie ) Lgad adg Al AL gal)
o S Alal AN ) &Y e Calgall g gail S Y) gl g dinall Ly dlliag
o g2l Al 5 g latic ) Lgd adg Al Jgal) aSlae saa) alal (5 900 ad, Ala
ol Jia b4 Y g Al gal) oda (fltad z LA Cumby 5 pAT ) il (e

(1) André Lucas, op. cit. p. 3.
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Ning Zhao,Choice-of-law in Cross-border Copyright and Related Rights

Disputes, doctoral thesis in law , University of Groningen, Netherlands,
2012, p.60.
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Jane C. Ginsburg, ‘The private international law of copyright in an era of
technological change’ Recueil des Cours de I’Académie de Droit
International, (1998) ,p. 322 et s.
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Sam Ricketson and Jane Ginsburg, International Copyright and

Neighbouring Rights: The Berne Convention and Beyond, Oxford
University Press, 2006, 230.
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Dario Moura Vicente, ‘La propriété intellectuele en droit international

privé’ Recueil des Cours de I’ Académie de Droit International, Martinus
Nijhoff Publishers (2008) p. 335 et s.
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Mireille Van Eechoud, Choice of law in copyright and related rights:
Alternatives to the lex protectionis (Kluwer Law International, 2003, p.104.
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(1) Ning Zhao, op. cit . p. 138.
Al e salall (e ¥ andll el (Y)
(1) When the alleged infringing activity is ubiquitous and the laws of
multiple States are pleaded, the court may choose to apply to the issues
of existence, validity, duration, attributes, and infringement of
intellectual property rights and remedies for their infringement, the law
or laws of the State or States with close connections to the dispute, as
evidenced, for example, by:
(a) where the parties reside;
(b) where the parties' relationship, if any, centered;
(c) the extent of the activities and the investment of the parties; and
(d) the principal markets toward which the parties directed their
activities.
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Ning Zhao, op. cit . p. 138.
1B (V)
Anita B. Froblich, Copyright Infringement in the Internet Age Primetime

for Harmonized Conflict-of-Laws Rules, Berkeley Technology Law
Journal, Volume 24, Issue 2, March 2009, p. 892.
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bl L) Jsdad) adl gall (lany 4l Cua callad) g0 apan (e Al J g o)
Oepma A g

Gk Gl (o g L) ) gl gf (5Ll allal) (gl o i (S 13
Lgad Caday AN cA o juaily 4845 g Aday) o £ 331 Lo Jasi Al A gall ¢ il
G585 O g3l Cpa £ gil) 138 3 ga g B Badaia g3 A gl allad) g3 IS B sl
JUial) Jrpe ad i ATY) ASpdi e Adma laladialy (s el (3lati Ladic lawal g
O Cililiia Aali) A g pdia (50 435 gSlAY) ABIY) (e and) B ) s ey al
e i) A4 e )

108 (V)
Rita Matulionyte, The Law Applicable to Online Copyright Infringements
in the ALI and CLIP Proposals:A Rebalance of Interests Needed?, Journal
of Intellectual Property, Information Technology and E-Commerce Law,
2011, p. 29.

(2) Rita Matulionyte, op. cit. p. 29.
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Ay oIl (ndal Ay 4G (AR o)) Alal) Bacld adati Ja gy ) g al 1) J) g2y
Lo jlaria g fadaia pulai MAS) ) g7 13 g dxleal)
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el bl & il
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(1) Rita Matulionyte, op. cit. p. 29.
0] e WYY Al e ALY B RAN ali (Y)
(2) Notwithstanding the State or States designated pursuant to subsection
(1), a party may prove that, with respect to particular States covered by
the action, the solution provided by any of those States laws differs
from that obtained under the law(s) chosen to apply to the case as a
whole. The court shall take into account such differences in
determining the scope of liability and remedies.
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Oty A0 S5 aY) () gilAl B g Lo g pdia Laladiea) Sy Jaadl (e B puuad ikl
Gl (e Ay e Baaiall Y gl D ad g o) Jaldl) sl daSaal) e
g p sSaal) by gl

Sl ol & il
o Gl | cuul| Sl ot

Gl dgra salsa B e S Alald) ABS 1 3 e aladial o Gl
480 gl Abad) cld oy Bl daad Adla) MAlia (35 WM B e (e Y (S5 )
LS aa ) Aliall (359 L 538 o) duatidiall dasaall )85 o Jaiaall (hag g S
Sl pday o) Al (e 138 5 ¢ LEENY) a9l g2l e ABdat Jaf o g i
DU AaSaal) JUdy Ladie ATy cdd JAS) Ajlaa L gild gy AN daSaal) Ll )
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(1) Rita Matulionyte, op. cit. p. 28.
(2) Rita Matulionyte, op. cit. p. 31.
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| gmda g 28 g5 alpall (5 (Y i Y Al e Cilgall Ba e (gl Ll
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Juady 1 g cJale cpa ST A1 g5 Adla (B Jal gl 0 (o g A 4GRS Mt g0
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(1) Rita Matulionyte, op. cit. p. 31.
(2) Rita Matulionyte, op. cit. p. 31.
(3) Anita B. Froblich, op. cit, p. 893. et s.
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(1) Anita B. Froblich, op. cit, p. 895.
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(1) Rita Matulionyté, op. cit. p. 82.
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A (7)

Thomas Kadner Graziano, Freedom to choose the applicable law in tort—

Articles 14 and 4(3) of the Rome II Regulation, IN The Rome II Regulation

on the Law Applicable to Non-Contractual Obligations: A New
International Litigation Regime, BRILL, 2009, p. 114.
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(1) Thomas Kadner Graziano, op. cit. p. 114.
AT 0a @) ga el (Jild daaa UL e AW 3 (Y)
(3) Thomas Kadner Graziano, op. cit. p. 115.
1B (%)
Rechtbank Rotterdam 8.1.1979, Nederlandse Jurisprudentie 1979, n° 113
at 15.
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(1) Rita Matulionyté, op. cit. p. 81.
(2) Thomas Kadner Graziano, op. cit. p. 117.
(3) Rita Matulionyté, op. cit. p. 81.
NN e Eld) gasal) (Julid deaa UL ae AW 0 (4)
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(1) Thomas Kadner Graziano, op. cit. p. 115.
(2) Rita Matulionyté, op. cit. p. 83.
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(1) Rita Matulionyté, op. cit. p. 83.
Q58 ok "Subafilms"" Add & (Raulid) 3 a1 ) 4 paY) GiLGwY) daSas cudd tua (Y)
CilS gy ia gz AN A daan ) A gl clilda) e gaaly ¥ S Y dilsadl Ga
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Subafilms, Ltd. v. MGM-Path6 Commc'n Co., 24 F.3d 1088, 1095 (9th Cir.
1994) (en banc).

pill sda o gidasl) 8 aal
Anita B. Froblich, op. cit. p. 857.
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(1) Rita Matulionyté, op. cit. p. 84.
1089 (Y)

Art 2(b) Council Directive 93/83/EEC of 27 September 1993 on the
coordination of certain rules concerning copyright and rights related to
copyright applicable to satellite broadcasting and cable retransmission,
[1993] OJ L248, 15-21.
(3) Rita Matulionyté, op. cit. p. 85.
(4) Rita Matulionyté, op. cit. p. 85.
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(1) Rita Matulionyté, op. cit. p. 85 et s.
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Symeon C. Symeonides, Codifying Choice of Law Around the World: An
International Comparative Analysis, Oxford University Press, 2014, p. 82
ets.
3 A3 il Yooy Jul v A alall )9Sl ol Bl £ L ¢y giB (e WYY Balal) i (V)
O Aaild A gil8 ABday Jadipy Lall Jadll (S 13 MAd) e Yao ) galgr e JY1 8 BT
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Kwang Hyun SUK, New Conflict of Laws Act of the Republic of Korea,
Journal of Korean Law, Vol.1, No.2, 2001, p. 197 et s.
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Mark Reutter, Intellectual property licensing agreements and bankruptcy;
in Research Handbook on Intellectual Property Licensing, Edward Elgar
Publishing, 2013, p. 306 et s.
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Liability for infringing intellectual property rights is governed by the law of the
place where protection is sought. The parties may also choose to apply the law of
the forum after the infringement occurs.

(2) Rita Matulionyté, op. cit. p. 91.
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(1) Rita Matulionyté, op. cit. p. 91.
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The parties to a tort may, after the tort has occurred, change the law
governing the formation and effect of claims arising therefrom. However, if
the change of the governing law would prejudice the rights of a third party,
the change may not be asserted against such third party.
sl (e &y 5all B3 (¥)
Kojima R, Shimanami R and Nagata M, Applicable Law to Exploitation
of Intellectual Property Rights in the Transparency Proposal, in
Intellectual Property in the Global Arena (Mohr Siebeck, 2010), p. 197 et s.
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(1) Anita B. Froblich, op. cit. p. 880 et s.
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Regulation (EC) 864/2007 of the European Parliament and of the Council
of 11 July 2007 on the law applicable to non-contractual obligations (Rome
II) [2007] OJ L199/40, recital (26).
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(1) Anita B. Froblich,op. cit. p. 885.
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Dick van Engelen, Rome II and intelectual property rights: Choice of law

brought to standstill, Nederlands Internationaal Privaatrecht, 2008, p. 440.
(2) Dick van Engelen, op. cit. p. 444.
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(1) Dick van Engelen, op. cit. p. 445.
(2) Dick van Engelen, op. cit. p. 445.
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(1) Dick van Engelen, op. cit. p. 446.
(2) Dick van Engelen, op. cit. p. 446.
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(1) Subject to the other provisions of this Section, the parties may agree at

any time, including after a dispute arises, to designate a law that will
govern all or part of their dispute.

(2) The parties may not choose the law that will govern the following issues:
(a) the validity and maintenance of registered rights;

(b) the existence, attributes, transferability, and duration of rights,
whether or not registered; and

(c) formal requirements for recordation of assignments and licenses.

(3) Any choice-of-law agreement under subsection (1) may not
adversely affect the rights of third parties.

(4) (a) Except as provided in subsection (5), a choice of-law agreement
is valid as to form and substance if it is valid under the law of the
designated forum State.

(b) Capacity of the defendant to enter into the agreement is determined
by the law of the State in which the defendant was resident at the
time the agreement was concluded; if the defendant has more than
one residence, capacity will be recognised if it exists under the law
of any one of its residences.

(5) (a) In addition, choice-of-law clauses in mass-market agreements are
valid only if the choice-of-law clause was reasonable and readily
accessible to the nondrafting party at the time the agreement was

VoaA alaBile fuigdlal Sigsedl Ao



Sl die dgases alal 3gameass (Y*¥ sawa) ¥e suall

Lald) coa 0 AN 138 LS O g Aa oyl o 4B o) 099 A <A 4Ll (5680
Vg ) 5l

S U Jgag AL (uSle 28 By (S aY) GGl gagaa salual LB g

4 il Astall geia o plaic Wl dllaial) cle el Ao gadall) cunl ol ¢ gilAY)

concluded, and is available for subsequent reference by the court and
the parties.

(b) Reasonableness under subsection (a) is determined in light of:

(i) the closeness of the connection between the parties, the substance of
the agreement, the State whose law is chosen, and the forum, and

(ii) the parties’ locations, interests, and resources, taking particular
account of the resources and sophistication of the nondrafting
party.

) o Al pusle ae) g cp 10T oW Al pali (V)

(1) In accordance with Article 3:501, the parties to a dispute concerning the

infringement of an intellectual property right may agree to submit the

remedies claimed for the infringement to the law of their choice by an
agreement entered into before or after the dispute has arisen.

(2) If the infringement is closely connected with a pre-existent relationship
between the parties, such as a contract, the law governing the pre-
existing relationship shall also govern the remedies for the
infringement, unless
(a) the parties have expressly excluded the application of the law

governing the pre-existing relationship with regard to the remedies
for infringement, or

(b) it is clear from all the circumstances of the case that the claim is
more closely connected with another State.
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Rita Matulionyté, Calling for Party Autonomy in Intellectual Property
Infringement Cases, Journal of Private International Law, Vol. 9 No. 1,
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