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Abstract

Article 66 of the Rome Statute expressly provides that "in order to
convict the accused, the Court must be satisfied of his guilt beyond
a reasonable doubt."1605 The standard of proof in criminal
matters adopted in common law systems differs somewhat from
civil law systems, which do not all have a formal standard of proof.
Therefore, it is essential to analyze the meaning of this standard in
order to determine the rigor expected for the evaluation of
evidence by judges in order to find the accused guilty, or to acquit
him. However, several meanings exist, which weakens the
implementation of the standard and emphasizes the substantiality
of its subjective character

While respecting the presumption of innocence, the application of
the beyond reasonable doubt standard logically concerns the
crimes prosecuted. However, some questions remain as to the
extent of its application because of the multiple determination of
the guilt of the accused. There are three elements that must be
proven to convict a person of an international crime: the contextual
elements of the crime, the material and moral elements of the
crime, and the form of responsibility of the accused. The
application of the reasonable doubt standard therefore applies to
this triptych of probations. However, the scale of the use of the
standard within these three elements is not always easy.
Nevertheless, the Court’s case-law, based on that of the other
courts, is relatively consistent.
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*“ allegations of prejudice to suspects on account of public statements
suggesting their guilty before a conviction by a court, such as the allegations
made by the Defence in the Request, are primarily of relevance to the issue
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proved guilty, set forth in article 66(1) of the Statute, is guaranteed to
everyone’’.
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Hervé Magloire Moneboulou Minkada, La crise de la présomption
d’innocence: regard croisé sur la procédure pénale camerounaise et de la
Cour pénale internationale, Juridical Tribune, vol 4, no 2, 2014, p. 84.

Ibid, p.86
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““‘Request to all States Parties to the Rome Statute for the arrest and
surrender of Omar Hassan Ahmad Al Bashir™ dated 6 March 2009 and the
"Supplementary request to all States Parties to the Rome Statute for the
arrest and surrender of Omar Hassan Ahmad Al Bashir6 dated 21 July
2010 (...) Request to all United Nations Security Council members that are
not States Parties to the Rome Statute for the arrest and surrender of Omar
Al Bashir”’.
Prosecutor v. Omar Hassan El Bashir, Case No. ICC-02/05-01/09, Situation
in Darfur, Sudan, Pre Trial Chamber Il, 19 February 2013, p. 3.
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“‘(the "Chamber") of the International Criminal Court (the "Court") hereby
issues the Decision on the "Prosecution’s request pursuant to Regulation 35
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for variation of time limit to file updated document containing the charges,
list of evidence and consolidated elements-based chart" (the "Request")’’.
Prosecutor v. Laurent Gbagbo, Case No. ICC-02/11-01/11, Situation in the
Republic of Cote D'ivoire, Pre Trial Chamber I, 8 November 2013, p. 1
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*“ Thomas Lubanga arrived in a military uniform, accompanied by soldiers,
and he addressed and encouraged young recruits in their military training.
He told them that as soon as they completed their training they would be
given weapons and entrusted with the security and safety of the population.
The accused also told them they would be useful soldiers, who were to be
deployed in the field. The Chamber is of the view that the accused intended
for those under the age of 15 who were present to be provided with military
training before they were sent into combat, treating them identically to those
over the age of 15. Even if the procedures for demobilisation were complex
and lengthy, as described by P-0046, the behaviour of the accused was
wholly incompatible with a genuine intention to avoid recruiting children
into, or to demobilise children from, the FPLC”’.
Prosecutor v. Thomas Lubanga Dyilo, Case No. No. ICC-01/04-01/06,
Situation in the Democratic Republic of Congo, Trial Chamber I, 14 Mars
2012, para.1335, p.581.
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““‘a. Issues the above principles on reparations pursuant to Article 75(1) of
the Statute;
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b. Decides not to examine the individual application forms for reparations
and instructs the Registry to transmit to the TFV all the

individual application forms received thus far;

c. Remains seized of the reparations proceedings, in order to exercise any
necessary monitoring and oversight functions in accordance with Article
64(2) and (3) (a) of the Statute (including considering the proposals for
collective reparations that are to be developed in each locality, which are to
be presented to the Chamber for its approval and

d. Otherwise declines to issue specific orders to the TFV on the
implementation of reparations that are to be funded using voluntary
contributions’’.

Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Situation
in the Democratic Republic of Congo, Trial Chamber I, 7 August 2012,

para. 289, p.93.
kil

Hervé Magloire, La crise de la présomption d’innocence, op.cit, p. 99.
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‘1. The appeal under article 82 (1) (d) of the Statute filed by Mr Thomas
Lubanga Dyilo against Trial Chamber I's "Decision establishing the
principles and procedures to be applied to reparations™ of 7 August 2012 is
rejected as inadmissible’’.
Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06 A A2 A3
OA 21, Situation in the Democratic Republic of Congo, Appeals Chamber,
14 December 2012, p.3.
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Bjorn Elberling, Article 66, in, Mark Klamberg, Commentary on the Law of
the International Criminal Court, Torkel Opsahl Academic E Publisher
Brussels, 2017, p. 482.
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Juan Pablo Pérez-Ledn-Acevedo, Bjorn Elberling, Article 67, in, Mark
Klamberg, Commentary on the Law of the International Criminal Court,
Torkel Opsahl Academic E Publisher Brussels, 2017, pp. 506-507.
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““‘Subject to a determination under rule 81 of the Rules, the Prosecution,
pursuant to rule 76 of the Rules, shall disclose to the Defence no later than 2
June 2006 the names and the statements of the witnesses on whom the
Prosecution intends to rely at the confirmation hearing according to the
document filed pursuant to rule 121 (3) of the Rules;”’
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Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06-102,
Situation in the Democratic Republic of Congo, Trial Chamber I, 15 May
2006, par 8, p.3.
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Juan Pablo Pérez-Ledn-Acevedo, Bjorn Elberling, Article 67, op.cit, p.507.
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Elise Le Gall, L'opportunité des poursuites du procureur international du
pouvoir arbitraire au contréle insuffisant, Revue internationale de droit
pénal, vol 84, no 3, 2013, p. 502.
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William A. Schabas, Yvonne Mcdermott, Article 66, in, Otto Triffterer, kai
ambos, Commentary on the Rome Statute of the International Criminal
Court, Observers’ Notes, Article by Article, Publisher: Beck/Hart
Publishing, Editors, 2015, p. 1641.
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“ Furthermore, in the view of the Single Judge, the application process is
not related to questions pertaining to the guilt or innocence of the suspect or
accused person or to the credibility of Prosecution witnesses as it only aims
at determining whether the procedural status of victim should be granted to
applicants. Hence, it can be distinguished from criminal proceedings before
the Court, which include the investigation of a situation, the initiation of a
case and the pre-trial, trial and appeal stages of a case, which are governed
by specific articles, rules and regulations. Moreover, the Single Judge
considers that the application process is not related to questions pertaining
to the award of reparations, which are the subject of the proceedings
provided for in article 75 of the Statute and rule 94 of the Rules.”’.
“ As explained above, the application process is not related to questions
pertaining to the guilt or innocence of the suspect or accused person or to
the credibility of Prosecution witnesses. Hence, article 67(2) of the Statute is
not applicable in the context of the application process. Moreover, the
Single Judge emphasizes that the role of Applicants in the application
process can by no means be confused with that of witnesses in criminal
proceedings’’.
Situation in Darfur, Case No. ICC-02/05-110, Decision on the Requests of
the OPCD on the Production of Relevant Supporting Documentation
Pursuant to Regulation 86(2)(e) of the Regulations of the Court and on the
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Disclosure of Exculpatory Materials by the Prosecutor, Trial Chamber I, 3
December 2007, paras,6, 20, pp.6,7,12,13.
il )

William A. Schabas, Yvonne Mcdermott, Article 67: Rights of accused, In,
Commentary on the Rome Statute of the International Criminal Court,
op.cit, 2015, pp. 1676-1677.

robk Lo () (V) Ayl 5 jalall cuals Ll ol Al
““The expression "exculpatory material" has been used during the
submissions on this issue to cover a variety of circumstances,117 all of
which are to be found in Article 67(2) of the Statute. Exculpatory material
therefore includes material, first, that shows or tends to show the innocence
of the accused; second, which mitigates the guilt of the accused; and, third,
which may affect the credibility of prosecution evidence. The prosecution
accepts that the exculpatory material which it is unable to disclose to the
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defence or to put before the judges in non-redacted form comes, in each
instance, from one of these categories. Furthermore, the prosecution has
included under the general umbrella of materials that it has been unable to
disclose those that are covered by Rule 77 of the Rules’’.

Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06- 1401,
Situation in the Democratic Republic of Congo, Trial Chamber I, 13 June
2008, para. 59, p. 26. ‘

5ol a5aas ) g )l G slaty Y ae ge 3 ALY maen e a3l lal e adll Jle ety
““The prosecution is directed to disclose all incriminatory material in the
form of witness statements and any other material to be relied on at trial, as
well as all Article 67(2) and Rule 77 material in its possession for inspection
to the two Defence teams on a rolling basis and no later than 30 June 2015.
Disclosure of the reports of expert witness report to be called during the
Prosecution case should be completed by the same date’’.

Prosecutor v. Laurent Gbagbo and Charles Blé, Case No. ICC-02/11-01/15-
58, Situation in the Republic of Cote D'ivoire, Pre Trial Chamber I, 7 May
2015, para. 22, p. 10.
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Juan Pablo Pérez Leon Acevedo, Bjorn Elberling, Article 67, op.cit, pp.
507-508.
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““The last sentence of article 67 (2) of the Statute provides that "[i]n case of
doubt as to the application of [article 67 (2) of the Statute], the Court shall
decide.” This indicates that the final assessment as to whether material in the
possession or control of the Prosecutor has to be disclosed under that
provision will have to be carried out by the Trial Chamber and that therefore
the Chamber should receive the material. This understanding of the last
sentence of article 67 (2) of the Statute coincides with the overall role
ascribed to the Trial Chamber in article 64 (2) of the Statute to guarantee
that the trial is fair and expeditious, and that the rights of the accused are
fully respected. It is furthermore confirmed by the jurisprudence of the
ECHR, to which the Trial Chamber referred at paragraphs 82 to 86 of the
Impugned Decision’’.
Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06 OA 13,
Situation in the Democratic Republic of Congo, Trial Chamber I, 21
October 2008, para. 46, pp.18-19.

: kil
Katrin Ol6f Einarsdottir, Comparing the Rules of Evidence Applicable
Before the ICTY, ICTR and the ICC, Thesis, Haskoli Islands university,
2010, pp.38-39.
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*“ Under the American concept of liberty, and under the Anglo Saxon
system of jurisprudence, every defendant in a criminal case is presumed to
be innocent until the prosecution by competent and credible proof has
shown his guilt to the exclusion of every reasonable doubt. This
presumption of innocence follows him throughout the trial until such degree
of proof has been adduced. Beyond a reasonable doubt, does not mean
beyond a vain, imaginary, or fanciful doubt, but means that the defendant's
guilt must be fully proved to a moral certainty, before he is condemned.
Stated differently, it is such a doubt as, after full consideration of all the
evidence, would leave an unbiased, reflective person charged with the
responsibility of decision, in such a state of mind that he could not say that
he felt an abiding 'conviction amounting to a moral certainty of the truth of
the charge *’.

United States v. Pohl et al., United States Military Tribunals sitting in the
palace of justice, Nurnberg, Opinion and Judgment, Case No. 4, Tribunal II,

1948, p.965.
Ll

William A. Schabas, Yvonne Mcdermott, Article 67: Rights of accused, In,
Commentary on the Rome Statute of the International Criminal Court,
op.cit, 2015, p. 1643.

William A. Schabas, The International Criminal Court: A Commentary on
the Rome Statute, Second edition, Oxford University Press, 2016.

William A. Schabas, The UN International Criminal Tribunals: The Former
Yugoslavia, Rwanda and Sierra Lione, Cambridge University Press, 2006,
p.464.
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William A. Schabas, Yvonne Mcdermott, Article 67: Rights of accused, In,
Commentary on the Rome Statute of the International Criminal Court,
op.cit, 2015, p. 1644.
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““A circumstantial case consists of evidence of a number of different
circumstances which, taken in combination, point to the guilt of the accused
person because they would usually exist in combination only because the
accused did what is alleged against him — here that he participated in the
second beating of Gotovac. Such a conclusion must be established beyond
reasonable doubt. It is not sufficient that it is a reasonable conclusion
available from that evidence. It must be the only reasonable conclusion
available. If there is another conclusion which is also reasonably open from
that evidence, and which is consistent with the innocence of the accused, he
must be acquitted’’.

Prosecutor V. Zejnil Delalic, Zdravko Mucic, Hazim Delic and Esad
Landzo, ICTY, Case No.: IT-96-21-A, 20/2/2001, Appeals Chamber, 20
February 2001, para. 458, p.155.
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Amrutansku Dash, Dhruv Sharma, Arrest Warrants at the International
Criminal Court: Reasonable Suspicion or Reasonable Grounds to Believe?,
International Criminal Law Review, vol 16, no 1, 2016, p.159.
Ibid, p.160 0"
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Michael Ramsden, Cecilia Chung, Reasonable Grounds to Believe’: An
Unreasonably Unclear Evidentiary Threshold in the ICC Statute, Journal of
International Criminal Justice, vol 13, no 3, 2015, p.558.

t Y e oA Bl cuas i (1)
‘1. At any time after an investigation has been initiated, the Pre-Trial
Chamber may, at the application of the Prosecutor, issue a warrant for the
arrest for a person if:
(a) There are reasonable grounds to believe that the person has
3. The Pre-Trial Chamber shall examine the application and the evidence or
other information submitted by the Prosecutor and, if satisfied that there are
reasonable grounds to believe that the person named committed the crimes
alleged and that the arrest of the person appears necessary, shall issue a
warrant for the arrest of the person. The warrant of arrest shall identify the
person to be arrested and the crimes for which the person's arrest is sought,
and shall contain a concise statement of the facts which are alleged to
constitute those crimes. The warrant of arrest shall remain in effect until
otherwise ordered by the Court.
5. Prior to the [surrender][extradition] of the person, the Prosecutor may
request that the Pre-Trial Chamber amend the warrant of arrest by
modifying or adding to the crimes specified therein. The Pre-Trial Chamber
shall so amend the warrant if it is satisfied that there are reasonable grounds
to believe the person committed the modified or additional crimes.
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6. As an alternative to seeking a warrant of arrest, the Prosecutor may
submit an application requesting that the Pre-Trial Chamber issue a
summons for the person to appear. If the Pre-Trial Chamber finds that there
are reasonable grounds to believe that the person committed the crime
alleged, and that a summons is sufficient to assure the person's appearance,
it shall issue the summons for the person to appear on a specified date. The
summons shall identify the person summoned and the ciimes which the
person is alleged to have committed, and shall contain a concise statement
of the facts which are alleged to constitute the crime. The summons shall be
served on the person””.
O e sl 5 (sl ep i) Apdila 3 S Aallus 30Lal) (pa Fusal Al 5 ) sall) e el i
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Report of the Preparatory Committee on the Establishment of an
International Criminal Court, UN Doc A/CONF.183/2, 14 April 1998, in,
Extract from Volume 111 of the Official Records of the United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court (Reports and other documents) pp. 50-51.
kil
Michael Ramsden, Cecilia Chung, Reasonable Grounds to Believe:An
Unreasonably Unclear Evidentiary Threshold in the ICC Statute, op.cit, pp.
558-559.
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Amrutansku Dash, Dhruv Sharma, Arrest Warrants at the International
Criminal Court: Reasonable Suspicion or Reasonable Grounds to Believe?,
op.cit, p.160.

Ibid, p.162
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““As regards “reasonable suspicion”, the Court reiterates that the fact that an
applicant has not been charged or brought before a court does not
necessarily mean that the purpose of his detention was not in accordance
with Article 581(c). The existence of such a purpose must be considered
independently of its achievement and sub-paragraph (c) of Article 58 1
does not presuppose that the police should have obtained sufficient evidence
to bring charges, either at the point of arrest or while the applicant was in
custody. However, for there to be reasonable suspicion there must be facts
or information which would satisfy an objective observer that the person
concerned may have committed an offence’’.
Labita v Italy, App No. 26772/95, Judgment, 6 April 2000, para 155, p.30.( )
kil O
Amrutansku Dash, Dhruv Sharma, Arrest Warrants at the International
Criminal Court: Reasonable Suspicion or Reasonable Grounds to Believe?,
op.cit, p.164.
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““The founding of a valid cause for the detention of the person does not rest
on reasonable suspicion, but on "grounds" founded on evidential material
giving rise to a reasonable belief that a crime has been committed by the
appellant (article 58 (2) of the Statute). Belief denotes mental acceptance of
a statement, fact, doctrine, thing, etc., as true or existing, whereas suspicion
denotes a faint belief that something is the case. In either case, the belief or
suspicion must be reasonable, i.e. it must have an objective foundation.
Belief imports a higher standard of acceptability of something compared to
suspicion. What elevates further the test of acceptability of an application
for an arrest warrant under the Statute is that such belief must be founded on
concrete facts cogent to the extent of creating a reasonable belief that the
person committed the crimes for which his/her arrest is sought. That the
investigation of the Prosecutor may continue after the arrest of a person
does not qualify his obligation to produce before the Pre-Trial Chamber
such evidential material as to reasonably justify the belief that the person
committed the crimes attributed to him/her’’.

Prosecutor v. Lubanga,, Case No. ICC-01/04-01/06-824 OA7, Situation in
the Democratic Republic of Congo, Lubanga Dylio against the decision of
Pre-Trial Chamber 1, Appeals Chamber, Separate Opinion of Judge
Georghios M. Pikis, 13 February 2007, para. 5, pp. 47-48.
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Theodore Ngoy llunga Wa Nsenga, The Presumption of Innocence before
the International Criminal Court, op.cit, p. 58.
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““The Prosecution submits that the Appellant raised the issue of reliance on
mere witness testimony in the absence of medical or other scientifically
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objective evidence at trial, but that the argument was rejected in the
Judgement where it was held that “the cumulative testimony was consistent
enough and the number of witnesses sufficient, to be satisfied beyond
reasonable doubt that acts of violence were committed”.145 The Appellant
gives no reason why this finding is legally flawed and should therefore be
dismissed.|[...] Neither the Statute nor the Rules oblige a Trial Chamber to
require medical reports or other scientific evidence as proof of a material
fact. Similarly, the testimony of a single witness on a material fact does not
require, as a matter of law, any corroboration. [...]Trial Chambers are best
placed to hear, assess and weigh the evidence, including witness
testimonies, presented at trial. Whether a Trial Chamber will rely on single
witness testimony as proof of a material fact, will depend on various factors
that have to be assessed in the circumstances of each case’’.
Prosecutor v Zlatkto Aleksovski, ICTY, Case No: 1T-95-14/1-A, Appeals
Chamber, 24 March 2000, paras 58, 62, 63, pp.28-29.

iyl e
Theodore Ngoy Ilunga Wa Nsenga, The Presumption of Innocence before
the International Criminal Court, op.cit, pp. 58-59.
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Bert Swart, Damaska and the faces of international criminal justice, Journal
of International Criminal Justice, vol 6, no 1, 2008, p.100.
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Rosalynd C. E. Roberts, The Lubanga trial chamber’s assessment of evidence
in light of the accused’s right to the presumption of innocence, Journal of
International Criminal Justice, vol 10, no 4, 2012, p.929.



javascript:;

58 | Mol — Lt o) o - B 9o s
g Y Lo ddgal) Aliall Aol (e palall Loy alKa agus of Sy

it o ol gl Bacld) Ko (3 @olull Subat (3 Joheal) clill Yias
diisall 8 Aoy il Qb by Laid ded)y didag sliad) ddledd ()5S 238
Ahad) e Znlud) JEU Jledl) ukall (3 ¢(gaT Lals (has - agiall Jaals skl
fe 02 il dgag Coliy . Joall adiaal) L o g o S 0 of oS
g lly pabadll o e Adsall Aglial) aSlaall Asladl) Glsad) 4d)  cuad L

zoas Qlaadl O (el s G ey cQlaall Gud)l) cpdagl) (DK
Ry - alSaY) jlaal Lt Aedl Al yohad ety g o)l e L)
Ay el Al S o any il L Agial) b 8 ST L) adlgl) b
anall Lulie Qliad) (35S o aaag Spgiall alaY ) @lslidl 8 Abalial) 5)5hal
S Gy cdnliag Able dugie (b Gallay Galiail) o Llal iy ) Gilayg
Oty oy
Lolall gy e diliall el allai dnda Cign celly e 39ley
Ailndl] laadlall BT ol iy (Aullas Lol dlaally Lliadl) 3 i) o
L sledl @ild) pre b celly o pling ARl daaal iS5 Joall acinall e

@ngfjjs\jmuu_kxu| Yk_mgj\\Mu\\a}.«:u}ﬂ\wc&d)‘b@aﬁamo\
¢ g3 Al g Al ey (g2a (g &‘ C_.A\JH e ol aaall 138 Ay i Al dalad) al8aY)
|9 DALGJ e\S;Y\ )\.La‘ bﬁ Metia Sale ‘L5)=‘ e.\\); &_115.1)\ oe ?4_\4}\ ZJJ L;‘ A_u@q Lgd]\

OSxy (Al aSal) Gl ial ) ) e pall Gag el 5 Alisall 038 ()L dlialia alSaY) (5SS

Al Sl e LS 4 Lay 4oy o)) Uity e e el a ) @ sludl aloaliall Al

S ) ge Al paladl ga ) A Jidial) Caagl) o gun Silas lagd lia o) sy (s A
Ge palasY) oY 5a A 4lS dc ) ) A el 055 O cang L siall O iy s A5 a
s A as Y U5 ey VI iy Jaladl 138 () Liagl 4 alosal) (e ()l calilaa ol o S5 )
3yl Gane padid o Az g jiall Ay siall 3aly ) Jaad) e (e 43 Ll iy ¢ aiall 128
AV g
: kil

Bert Swart, Damaska and the faces of international criminal justice, op.cit,
p.103.
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“‘the fact that an allegation has not, in its view, been proven beyond
reasonable doubt, does not necessarily mean that the Chamber questions the
very existence of the alleged fact. It simply means that it considers that there
is insufficient reliable evidence to adjudge the veracity of the alleged fact in
the light of the standard of proof. Accordingly, finding an accused person
not guilty does not necessarily mean that the Chamber finds him or her
innocent. Such a determination merely demonstrates that the evidence
presented in support of the accused’s guilt has not satisfied the Chamber
“beyond reasonable doubt”.

Prosecutor v. Germain Katanga, Case No. ICC-01/04-01/07, Situation in
the Democratic Republic of Congo, Trial Chamber I1, 7 March 2014, para.
70, p. 40.
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Ho Hock Lai, A Philosophy of Evidence Law: Justice in the search for the
truth, Oxford University Press, 2008, p.51.
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Shannon E. Fyfe, Truth, Testimony, and Epistemic Injustice in International
Criminal Law, in Morten Bergsmo and Emiliano J. Buis , Philosophical
Foundations of International Criminal Law: Foundational Concepts
Publication Series No. 35, Torkel Opsahl Academic EPublisher Brussel,
2019, p. 269.
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Sofia Stolk, The Victim, the International Criminal Court and the Search for
Truth: On the Interdependence and Incompatibility of Truths about Mass
Atrocity, Journal of International Criminal Justice, vol. 13, no. 5, 2015,
pp.978-979.
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facts, which have a significant bearing upon the case. If this is the case, the
Chamber may, using its authority under article 64(3)(c) and (6)(d) and
article 69(3) of the Statute, allow for its late submission, if it deems this
necessary for the determination of the truth and as long as this does not
jeopardise the Defence's right to have adequate time in order to prepare. The
Chamber must therefore evaluate whether the new material is of such a
nature that it will contribute to a better understanding of the case and the
establishment of the truth”’.
Prosecutor v. Germain Katanga and Mathieu Ngugjolo Chui, Case No.
ICC-01/04-01/07, Decision on the Prosecution's Application to Add P-317
to the Prosecution Witness List (ICC-01/04-01/07-1537), Situation in the
Democratic Republic of Congo, Trial Chamber Il, 3 November 2014, para.
17, p. 10.
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““article 69(3) of the Statute is not applicable during the pre-trial
proceedings conducted before the Pre-Trial Chamber because: (i) the Pre-
Trial Chamber is not a truth-finder; and (ii) according to the literal
interpretation of article 69(3) of the Statute, its application is subject to
consideration of the competent Chamber that evidence other than that
introduced by the Prosecution and the Defence is "necessary for the
determination of the truth (...)This prevents the Pre-Trial Chamber from
authorising victims to introduce additional evidence, on which neither the
Prosecution nor the Defence intend to rely at the confirmation hearing,
under the general umbrella of article 69(3) of the Statute’’.
Prosecutor v. Katanga and Ngudjolo, Case No.: ICC-01/04-01/07, Pre Trial
Chamber 1, Decision on the Set of Procedural Rights Attached to Procedural
Status of Victim at the Pre-Trial Stage of the Case, Situation in the
Democratic Republic of Congo, Pre-Trial Chamber I, 13 May 2008, paras
110-111, pp. 41-42.
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‘“According to the second sentence of article 69(3) of the Statute, "[t]he
Court shall have the authority to request the submission of all evidence that
it considers necessary for the determination of the truth (...) pursuant to rule
122(9) of the Rules, article 69 of the Statute shall apply mutatis mutandis at
the confirmation hearing, subject to the provisions of article 61 of the
Statute. Thus, the rules concerning evidence in article 69 of the Statute,
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including the authority of the Chamber to request the submission of further
evidence, apply at the pre-trial stage of the proceedings, taking into account
the specific purpose and limited scope of the confirmation of the charges.
To that end, it needs to be noted that the application of article 69(3) of the
Statute at the confirmation phase is restricted since, in contrast to the trial
phase, the Chamber does not have to determine the guilt of the person
prosecuted beyond reasonable doubt. It has simply to determine whether
there are substantial grounds to believe that the person prosecuted
committed the crimes charged. Finally, the Chamber considers that the
authority it derives from article 69(3) of the Statute at the pre trial phase is
crucial for the determination of the scope of the charges to be retained if the
case is sent to trial. (...) the search for truth is the principal goal of the Court
as a whole. In contributing to this ultimate goal, the Pre-Trial Chamber, in
particular, shall prevent cases which do not meet the threshold of article
61(7) of the Statute to proceed to the trial stage. In order to fulfil its duty,
the Chamber considers it vital not only to conduct properly the confirmation
hearing but to organise meaningfully the disclosure proceedings’’.
Prosecutor v. Jean Pierre Bemba Combo, Case No.: ICC-01/05-01/08, Pre
Trial Chamber 111, Situation in the Central African Republic, Pre-Trial
Chamber 111, 31 July 2008, paras 8, 10,11, pp. 5-6.

Al Jaaldill e 3l
Mark Klamberg., Article 69, op.cit, p. 534.




i) o daaY dlaje b Ab Al deldl) o e cagiall qud & elall
c DU sle V) fan e Al doall slica) 5ol ot (3 cagil

g (V)Y sl 8 e pageaiall Jlad) o ) GaY el Cigas
Y lag il el sy Lslladl) allis calieD Algiaall Gl dde o
Gy AU (F)T7 5okl Cangas Augllaall (gaY15 sl clill il 3y
Blaad] (yuls + LIS Lganiis 1) 8oldd) (g duvsgatl) 550l ) daaial) A1) Julas
apaid L Wy cade agial) ol 48000 sal ¢ LY AN gl sl
L&a i A8 slall cal€ 1)) Lo Jgalgn o)) agd Sean ¥y (V)17 Baldl
Mgie ga gl agill US (s sehalls of YL
Laslaal) (g agdll alais) 10 gy ullaall

flul Dlee @l aay b alg¥) delia g alall eadl i o 2
i€l cpay ANa) oda g agil) slaely Bl (DA e @lldg dpanl) Aol
i ol agill (e dialad) (el & g lally slesY) o ALY ge ol
agiall 3al llaca @l delayg 4y 4iiiall Wapany dule oy die ye 4liad
sps clabha o Bsial) 8 O3l b deSlaal) o el L Alla) AaSladl) b
£ L) Lol sl @lldg caqill alaie) Al sl 5,0 duaal 3 () ol plail) e L
O AU Jaliial) ot Laly Lgilis sl alall e aall (oot ) agills agiall
e aally Hlall el

Skt )
Triestino Mariniello, Questioning the Standard of Proof: The Purpose of the
ICC Confirmation of Charges Procedure, op.cit, p. 586.

¢da gall Alial) ?SM\K.UA.I c«}n.aés &,?"Lbj‘ QA}J‘ Ol ‘EA.ASM‘ b c'é);eﬂ.u(\l)
A G @l e




58 | Mol — Lt o) o - B 9o s

O g Al 4 cade) 1) Bl o deluall £l e sy
=l b (e @aanll agill 1) dalee chidaiul (dali (e . jlie V) o
Auneal) 33 mid GaY Gy b Al b Aliadl agill dass Bl
colagatl) 8 Adledlly Glaty) Glacal cagiall s algi) Aa3Y dealye Al
goantion LY cad 4l Bgin dlead ol LA ddec chaaial (A0 Lals g
DU dda ¢ elly aag AaSlaall b ggplll U8 agll (A Gedally 4 andall
i oY) pUaill Jgaaly o)) LS "Bprme AaSlad’ (5S5 o Lgie Al Y gl
Bl Bl L agial) o Gaie LSS o o DAY duleal #Lend)
ol O daugall ol Ciaaagh ¢ LYY Asje (& Gilad) adiiall (ggial
el Gl ¥ g degpiall pe agill (e 4 4ndall Lles 58 1) Bald)
5l AIS AT (90 ASlaall ) Gadl) i Caagl) 138 3 olaaly « (NG
Al ol daal) (S5)) 8 padall ol alEed e Ljass il 35as i)
ad) £ guial
Lladl) Ll e agill slaie] Ludal jumanll cilehal fan (lall gy
Al Adgal) A8lial) AaSaall alill JliieY) jie ) alisaty 4y aiiiall Jlie) any
el Ak 4 dgidial) juany 3 gl Ayugail) ddjel) aijal G Syl
WY e il dlee b el aay Aagatl) A5l a3paal (S jguanl)
e gl Cphall asssl Hhill ool Caphall a aled) e aall sSo ccpdyhall G

kil )
The Confirmation of Charges process at the International criminal court: A
Critical Assessment and Recommendations for Change, War Crimes
Research Office International Criminal Court Legal Analysis and Education
Project, October 2015, pp. 14-15.

okl ¥
Triestino Mariniello, Questioning the Standard of Proof: The Purpose of the
ICC Confirmation of Charges Procedure, op.cit, p. 584.

X

)



58 ¢ Ll mie o (g pal) (g il bl el e cilBY) e e
Ay alSse A dgasall agill Aipaal deshy juiand e Sy (S 48K i)
ey @Il AL LU liaatlly alallse alall e ndll Wyeny ) ALY
dxig ¢agil) alaie) dulal aese danty Ll Abal laaey asdi & ¢ ol Al
dSysanss daSaall () agiall maads (e Ashne duia) 88 (gad (A duds A3 jal)
gl Jgian 8 Baclilld (—aclizg 4 adidally alall e adll- dulal) Calhl g
Gl e e agidl Bl of s b ke 8 Auall ola) Geay el aag
sl alaie) Luds o o LY as o Koy cdeliy ) alia ol US5l
Oale (agll s ol agidl i Al b ke
i ) AaSlae b ead) Gl g lially alad) cendll G paadl (ge sl
Jidt ) agiall Gt S5 agill 1A duda elyg (e dals U cBrruas daSla
e dua (e Alal) don ASladll e by Lo a5 cdojgmall Cilehal)
Gl 8ol A1 (S5 GUISS ca] dgagal) pgil i1y (s AiKa delig agiall
Jaay ¥ @llily sehl) agiall & Ja¥) of G ¢ JgY) Comaal) 6 Lad) 3LaY)
i Yy (Wgll] se agill Eoemn oIV alall poadll o adiy cld) ecan
el a5l L IS e agiall of pgill dpngall d3jal) slae)
Gha Ua Jajids Vs cdade (e A8 A jal) ol il 13g) AaSlas o) )8
O MEed sesi dupsn lnd agny S b o) Y Afloadl) delidl) fas
) Lgiall danal) (S5)) 38 agial

(il pall Alial) Slaal) 2 ja ¢ gum o liadl Y sall ) s b AaSlaall i 3 g lls ()

VY Ga @l P
Aadiall @ld (bl gyl ()



58 | Mol — Lt o) o - B 9o s

AleY) gl Ao LB Y
Lol agil) slaice] Clela] o0 cAdoall Aaliall daSadl) oLl clehaY) b
led amdy Al Asliall Clehal) dalye (e (AT Anje ag ¢Bainil) Al s
Aalul) g s ) Y 5yall gb cAiloadll el aviil alal) e dall Jee
eha¥) Ji b bl cead) lgaan Al Cilasleally A3Y) culS 1) Lo dbladl)
Wagala Yoa algiV) Al cileha] agid ag  AaSaal) cilehya) (of A0l Als yal) 1)
Mg 5 Widluge g SieSaa 3lae
Aaatial Slad) U8 dgasa) Gl e Gl JKE Calidy (dals (b
Ll gl Alial) AaSaall ALl "agall alaiel’ Aafgal) aSlaall g3l ) danil) (St
On Small (B Gaagiall s3] theacaddl aSadl ol alg¥) dadY aSE
A AaY e Yoy gl plal) ead) ey (53] Anli ey ¢ yfialaall yiila
ashyy dilids Lgudt daieY) Llee ol o sdle Adol) Adlial)l Aol e
(313 ehal 585 (e aaly (Rl Giiaad ) Sl ol (i) ehaly
Baniall LY 8 (6 Cpuilaal) A dandie plii o€ an ) dndy AUl 1a
b2 skt My . gaiatl) i A gada o agiall oSa Y cdlagall oda g
000l Zlal) LSl Al € o ) dslaal

ksl ()

Hanna Kuczynska; The Accusation Model Before the International Criminal
Court: Study of Convergence of Criminal Justice Systems, Springer, 2015,

p.148.
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Enrique Carnero Rojo, Article 61, In, Mark Klamberg, Commentary on the
Law of the International Criminal Court, Torkel Opsahl Academic E
Publisher Brussels, 2017, p. 453.

t Y sl o gan 5 il Al 8 daSaall <oy 8 1380
““ In this case, the Chamber considers that the preparation of a concise
document reflecting the charges is necessary (‘“the Summary of the
Charges”) since it will promote a greater understanding of the charges
against which Germain Katanga and Mathieu Ngudjolo will have to defend
themselves. (...)Its disposition essentially consists of a list of only the legal
characterisations accepted by the Pre-Trial Chamber, the statement of the
facts and circumstances included in the reasoning which it developed as it
considered each of the crimes. As a result, the Chamber and the participants
cannot, as matters now stand, rely on any document emanating from the

Ibid, pp. 148-149
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Pre-Trial Chamber itself, which accurately recapitulates in summary form
the facts and circumstances described in the charges as well as the legal
characterisations which it intended to confirm; moreover, in its current
format and contrary to what the Chamber had envisaged, the Table, which
runs to more than 1000 pages, cannot constitute the concise and structured
document of value to the hearings on the merits. The column headed
“Factual Allegation” is in fact too fragmented and therefore does not
constitute a real account of the facts which is readily accessible to the
reader. In addition, it is based only on the Prosecutor’s factual allegations
contained in the Document Containing the Charges, filed before the
confirmation hearing. (...) Under the Statute, however, the decision on the
confirmation of the charges is the only document which can serve as a
reference during Trial Chamber proceedings. Article 61(7)(a) states that,
where appropriate, the Pre-Trial Chamber shall commit the person to a Trial
Chamber for trial on the charges it has confirmed. Article 64(8)(a) of the
Statute further states that at the commencement of the trial, the Trial
Chamber shall have read to the accused the charges previously confirmed by
the Pre-Trial Chamber. The Statute confers on the Pre-Trial Chamber the
discretion to assess the facts — which are the subject of the prosecution and
are set out in the document containing the charges — as well as the evidence
produced by the Prosecutor in support thereof. This discretion, which
authorises it to accept certain facts and to reject others, so as to ultimately
confirm only those charges for which it considers that there is “sufficient
evidence to establish substantial grounds to believe that the person
committed each of the crimes charged”, does not mean that it is merely a
Chamber for the registration or rejection of the Document Containing the
Charges(...) Finally, it appears to the Chamber that a summary of the
charges confirmed, as described above, should, in the future, be prepared
not by the Prosecutor, but by the Pre-Trial Chamber itself, and should be
included either at the end of its decision on the confirmation of the charges
or in an annex constituting an integral part thereof”’.

Prosecutor v. Katanga and Ngudjolo, Case No. ICC-01/04-01/07, Situation
in the Democratic Republic of Congo, Trial Chamber I1, 21 October 2009,
Paras.12,13, 16, 31, pp.9-11, 18.



agil) alaic) Ly A A gada 1Ll
$6<is i o oS Slasbee CahLY) aal ady ol Lo 4l ey alusdl)
Llal A5Y1 s Hlie) Camd caadl) Caylall (o dadiall ALY s L Alghes
dgie b Biall Goalall o Ll Tanall 138 Galaisg . pgill laie) duds (Blaw &
)l AU e (V)19 5ald) Gangan ALY
Alall eaal s ) Ll maes =) dpagal) 83000 o) 8 of Dl
e ol Adgie oliy I Mas) b L) L G A1 QI8 e gl
CLRY) B s sl sda g wsas o Alls OS Gulid e AY) dlgia
@ oo bl (ks alae¥) duls ol Al s agile G K 4l Y
Ol I8 b leaSa s o sacay 50 oy cclises

laif ()
Enrigue Carnero Rojo, Article 61, op.cit, p. 451.
WX SOA JIFNCRE KPS
““The Chamber further recalls its previous findings that "unless a party
provides information which can reasonably cast doubt on the authenticity of
(...) items presented by the opposing party, such items must be considered
authentic in the context of the confirmation hearing." The Chamber is of the
view that this principle is equally applicable to challenges raised to the
admissibility of evidence under article 69(7) of the Statute’’.
Prosecutor v. Mbarushimana, Case No. ICC-01/04-01/10, Situation in the
Democratic Republic of Congo, Pre Trial Chamber I, 16 December 2011,
para. 59, p. 28.
D O AaSadl) & S5 (5 AT 5 Lian dpuad 8 Liaf
““The Chamber recalls that it is not obliged, as a matter of principle, to
undertake an assessment of the admissibility of each piece of evidence in
accordance with article 69(4) of the Statute, save for the application of
article 69(7) of the Statute’’.
Prosecutor v. Bemba et al., Case No. ICC-01/05-01/13, Situation in Central
African Republic, Pre Trial Chamber I1, 11 November 2014, para. 14, p.7. ©
kil
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Michela Miraglia, Admissibility of Evidence, Standard of Proof, and Nature

of the Decision in the ICC Confirmation of Charges in Lubanga, Journal of
International Criminal Justice, vol 6, no. 3, 2008, p. 491.
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Ibid, p.492.

Enrique Carnero Rojo, Article 61, op.cit, p. 451.




““(...) article 69(7) of the statute rejects the notion that evidence procured in
violation of internationally recognised human rights should be automatically
excluded. Consequently, the judges have the discretion to seek an
appropriate balance between the Statute's fundamental value in each
concrete case’’.

Prosecutor v. Lubanga,, Case No. ICC-01/04-01/06, Situation in the
Democratic Republic of Congo, Pre Trial Chamber I, 29 January 2007, para.
84, p. 34.

ol G 48 _all cund Ly
““Even if it were to be accepted that there were procedural shortcomings in
the investigative procedures complained of, article 69(7) of the Statute does
not mandate automatic exclusion of evidence thus obtained. In each case,
the striking of an appropriate balance between the Statute's fundamental
values is at the discretion of the Chamber and items of evidence obtained in
violation of the Statute or internationally recognised human rights will be
found to be inadmissible only in circumstances where (a) the violation casts
substantial doubt on the reliability of the evidence, or (b) the admissibility
of the evidence would be antithetical to and would seriously damage the
integrity of the proceedings’’.
Prosecutor v. Mbarushimana, Case No. ICC-01/04-01/10, Situation in the
Democratic Republic of Congo, Pre Trial Chamber I, 16 December 2011,
para. 61, p. 28.
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Michela Miraglia, Admissibility of Evidence, Standard of Proof, and Nature
of the Decision in the ICC Confirmation of Charges in Lubanga, op:cit, p.
493.
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““With respect to the admissibility of evidence, the Chamber notes that
neither the Statute nor the Rules provide that a certain type of evidence is
per se inadmissible. Depending on the circumstances, the Chamber is vested
with discretion or statutorily mandated to rule on the admissibility of the
evidence. On the one hand, the Chamber may, pursuant to article 69(4) of
the Statute, "rule on the [...] admissibility of any evidence". On the other
hand, the Chamber shall, pursuant to article 69(7) of the Statute and rule
63(3) of the Rules, rule on the admissibility of the evidence on an
application of a party or on its own motion, if grounds for inadmissibility
appear to exist’’.
Prosecutor v. Ruto et al., No. ICC-01/09-01/11, Situation in the Republic of
Kenya, Pre Trial Chamber Il, 23 January 2012, para. 62, p.25.

el sl
Prosecutor v. Muthaura et al., No. ICC-01/09-01/11, Situation in the
Republic of Kenya, Pre Trial Chamber I1, 23 January 2012, para 76, p.33. ©
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Michela Miraglia, Admissibility of Evidence, Standard of Proof, and Nature

of the Decision in the ICC Confirmation of Charges in Lubanga, op:cit, p.

493, 494.

Ibid, p.494 O
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““(...) Whereas the test for the issuance of a warrant of arrest under article
58 (1) (a) and (b) of the Statute is the presence of "reasonable grounds to

Enrigue Carnero Rojo, Article 61, op.cit, p. 449.
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believe that the person has committed a crime within the jurisdiction of the
Court" coupled with the existence of grounds warranting detention, the
denominator for the confirmation of the charges is the existence of
"sufficient evidence to establish substantial grounds to believe that the
person committed each of the crimes charged” (article 61 (7) of the Statute).
A comparison of the two provisions reveals the absence of any basis for the
submission made’’.

Prosecutor v. Lubanga,, Case No. ICC-01/04-01/06, Situation in the
Democratic Republic of Congo, Appeal Chamber, 13 June 2007, para. 14,

p.8.
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Michela Miraglia, Admissibility of Evidence, Standard of Proof, and Nature
of the Decision in the ICC Confirmation of Charges in Lubanga, op:cit,
p.495
Ibid, pp.495-496
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Ibid, p. 496 (")

AaSadl) & 5B 13Sa 5 ()
“‘Pursuant to Article 58(2)(c), an application for warrant of arrest shall, inter
alia, contain "a concise statement of the facts which are alleged to constitute
those crimes” and "a summary of the evidence and any other information
which establish reasonable grounds to believe that the person committed
those crimes."5 Whilst the Application includes other aspects, it is noted
that 28 pages are devoted to the "summary of the evidence".(...) Pursuant
Article 61(3)(a) and Rule 121(3), the Document Containing the Charges is a
"detailed description of the charges".7 The evidentiary threshold this
description needs to satisfy is "substantial grounds to believe that the person
committed each of the crimes charged".(...) In the Prosecution's submission,
the "summary of presentation of evidence™ as defined by the Trial
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Chamberl11 is, in substance, more than "a summary of the evidence and
other information" as required for the application for warrant of arrest; it
also exceeds the "detailed description of the charges" as requested for the
Document Containing the Charges. The summary of the evidence and other
information must sufficiently inform the Trial Chamber and the Defence of
the Prosecution's case for trial. This comprehensive review requires more
than a mere summary of the evidence, which was needed at the earlier
stages of the proceedings. As the burden cast on the Prosecution at trial is to
lead evidence that establishes the guilt of the accused beyond reasonable
doubt, it is submitted that the "summary of presentation of evidence™ will
necessarily be longer than the previous related filings to reflect this increase
in evidence’’.

Prosecutor v. Lubanga,, Case No. ICC-01/04-01/06, Situation in the
Democratic Republic of Congo, Appeal Chamber, 4 Decemcer 2007, paras.
5,7, pp.3,4.
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pladl dla (& JBall Qs (Aed L peill ) ddeal) A5lal) daSaall el Sing
Al aclgdly i ¥ V4 Bald) b AeSadl o colly §rest AaSad ol
O 09 QY 5ok Ay Silelyal Gadad of Lgle Cpating ANy adatiy daleial)
Y sald) Bl Ay Aol dad 4l o g5 s ) ai (ol iy il i
AaSaall gy aay of (s A1 & e g laally aleaV) Jls o deSadl) ks (3)
LBy aclshy aelgdl) culalif sl Gl g (DALY el G ol byl oy
o gyl ddoal) diliall daSaally Lidluse sl dudgall dlall daSad) (e S
LSad g W Odals) das (o) Jibs & o ddals —(z) AS 50l gsum

Cu g yema Gl 3 SIA gL 8 Slad) ol 4 s ¢ alld) e esa /0 ()
CYE a YooV oY) alaadl oF el ey ST drals o3 g8l Alsa sod_);‘!\}
Lok ae Ayl sall dgliad) AaSadl) alal b3y 2o ) 8 (381 55 s (oane sl 2ana® jan
00 (Gl g e Slall L)
s o LD e ) A gall Ailiad) AaSaall oy 8 dnall 134 & ()
““ Rule 89 (A) make it clear that a Trial Chamber shall not be bound by
national rules of evidence wether representing the common law. The
Appeals Chamber in Aleksovski held that ‘‘there is no reason to import into
the practice of the Tribunal which is not bound by national rules of evidence
(...) The purpose of the Rules is to promote and expeditious trial and the
Trial Chambers must have the flexibility to achieve this goal. This Trial
Chamber believes that it should not be hindred by thecnical rules in its
search for the truth, apart from those listed in Section 3 of the Rules’’.
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Prosecutor v Radoslav Brdanin & Momir Tali¢, ICTY, Case No: IT-99-36-
T, Trial Chamber 11, 15 February 2002, para 10, pp.4-5.
) V5 K P DX ON LI REIIRTS
““There is no reason to import such rules into the practice of the Tribunal,
which is not bound by national rules of evidence. The purpose of the Rules
is to promote a fair and expeditious trial, and Trial Chambers must have the
flexibility to achieve this goal. Again, it has not been shown that this was
ever made an issue before the Trial Chamber. In these circumstances, the
Trial Chamber was entitled to take account of the stage of the trial, the
length of time the accused had been in custody and its finding that the
witness was not immediately available in exercising its discretion to admit
the evidence. In the absence of any issue being raised by the Appellant, the
Trial Chamber was not required to make further enquiries of the
Respondent”’.
Prosecutor v Zalatko Alekssovski, ICTY, Case No: IT-95-14/1-AR73 Trial
Chamber 11, 16 February 1999, para 19.
e A 5l Alial) Al bl LY a0 ) 8 (3 53 (20 (e sl dana s Jea dliaf Ll
00 (Gl aa e ¢ Slad) LY 4 ks
laif ()
Volker Rében, The Procedure of the ICC: Status and function of the
prosecutor, Max Planck Yearbook of United Nations, vol 7, 2003, p.527.
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Nancy Amoury Combs, Grave Crimes and Weak Evidence: A Fact-finding
Evolution in International Criminal Law, Harvard International Law
Journal, vol 58, no 1, 2017, p. 53.
il )
Paul Behrens, Assessment of International Criminal Evidence: The Case of
the Unpredictable Génocidaire, Zeitschrift fiir Auslandisches Offentliches
Recht und Vélkerrecht, vol 71, no 4, 2011, pp. 676, 681.
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Jean-Pierre Fofé Djofia Malewa, La preuve des faits similaires devant la Cour
pénale internationale : mécanisme sous surveillance, Revue de science criminelle
et de droit pénal comparé, vol 2, no 2, 2011, pp. 343, 346.

i 0)

Alexis Mantsanga, L'exclusion des preuves devant les juridictions pénales,
Revue électronique de I’AIDP, 2015, pp.1-2.

'®


https://www.cairn.info/revue-de-science-criminelle-et-de-droit-penal-compare-2011-2-page-343.htm
https://www.cairn.info/revue-de-science-criminelle-et-de-droit-penal-compare-2011-2-page-343.htm
https://www.cairn.info/revue-de-science-criminelle-et-de-droit-penal-compare.htm
https://www.cairn.info/revue-de-science-criminelle-et-de-droit-penal-compare.htm
http://www.penal.org/sites/default/files/files/ReAIDP2015%20A-1.pdf
http://www.penal.org/sites/default/files/files/ReAIDP2015%20A-1.pdf

I Al Aslial) AeSaall Cagat) (V)19 Baldl) Cangas ccpall cld ey
Goin gl el aelil Klgn) U8 o lgale Jguanll &5 Al AY) sl
@l clilieYly A1 aal mopall Joal) GsS 2 LWsy gy Cayiaall ()
AeSaall i llily LAl AaSlae b agiall (3 las Dl A5LEY) dadlly ALl
O Gamng 83 o cpany 4 Lgsiyal dnpanial) Aabud) (e i dulgal) 5lia)
Lo Jlae¥) g8 2ab oy daled) daSlaall Gt o) oSar A3Y) clS 13 Lo lasy
(g Aalay) dadl Gois Slls IS 13)
I Gl e A8 5k Aol Aaliall LaSaall oulu) AUl axbs
Balall Conger Aoyl agibabes dolee die AeSad) slisd Loy i o) oay
sl saly (g A LRV () (1) oluesdl) Qs ey (V)14
Slo Llially AY) ddgise glaca Law lelnY) 3 ) el ullY)
S blal Gall Gans (& @y ol LA s Ga i)l e L aalil
G LAl agd e Gl (Karg L Ailinll AaSaall Afliadl) Galgud] & (AT ) e

il )
Katrin Ol6f Einarsdottir, Comparing the Rules of Evidence Applicable
Before the ICTY, ICTR and the ICC, op.cit, p. 64-65.
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Lindsay Freeman, Digital Evidence and War Crimes Prosecutions: The
Impact of Digital Technologies on International Criminal Investigations and
Trials, Fordham International Law Journal,vol 4, no 2, 2018, pp. 294-295.
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Petra Viebig, Illicitly Obtained Evidence at the International Criminal

Court, International Criminal Justice Series, vol 4, t.m.c. asser press,
Springer, 2016, p.110.
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Sergey Vasiliev, Article 74, in, Mark Klamberg, Commentary on the Law of
the International Criminal Court, Torkel Opsahl Academic E Publisher
Brussels, 2017, p. 555.

®



Gaill a@ ¢3diy J<h Aaifie goalie A (Y)VE B2l <yl sl
Aglinl) Adggunal ol 2800 sl LA V) Galullg cJgikall (a8l
oo @l o ag cdiladl siall SN DY) e el a3ld cagl g
A 850 gl Iy A ()65 o) Gy ) AR st 35k
Ve Ll Sleeyalall oSally agill slaie) JiE o daisall Jalall ) lailly
gl Gliag ) & e o b pagadl) dag o Ol o2 Las g
ol (g 1a5a K85 g cagill alaie) (ool Lgnle Slaie¥) o ALY auiss
ONY e ac ) Cangan Adl5Y) 55000 ) Jladl)
Al aan ) aliall oSal) amy of dual e (Y)VE sl S5
AV Adgige AANNY) 53 o U e . leleSh cileliaYly 4SBT ddlnY)
Nsa Bl (A degimsall Gaul) Olis 1B JA3) aal AaLEY) ey Ll
iad Canly Bl adied AY) Adgde (A kil sy (Vaiies Agida (o)A
138 .(£)19 salall Wby Chaially Jolad) vl AUy Alalad) ASlaalle DAY
G p AN g yulaas Algaall dsall e V) aaied VI daSaall Jsis Tandll
sl Aol o ayg () i) e Lgaillas 5LEY) \giady Letanl Lg3ld an

Ibid, p. 557 (")
s ) ASadl) camd (Sl 138 3 ()
““This Judgment is based on the entire proceedings and the Chamber’s
evaluation of the evidence under Article 74(2) of the Statute. The Chamber
has assessed the reliability of individual pieces of evidence and their
probative value in the context of any other admissible and probative
material’‘.
Prosecutor v. Lubanga,, Case No. ICC-01/04-01/06-2842, Situation in the
Democratic Republic of Congo, Trial Chamber I, 14 March 2012, para 94,
pp.50-51.
ol o) 13 8 AeSadll ¢ 48 138 5 ()
‘“ The above provisions accord the Trial Chamber discretion when
admitting evidence at trial. As home out by the use of the word "may™ in
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article 69 (4), the Trial Chamber has the power to mle or not on relevance or
admissibility when evidence is submitted to the Chamber. Consequently, the
Trial Chamber may mle on the relevance and/or admissibility of each item
of evidence when it is submitted, and then determine the weight to be
attached to the evidence at the end of the trial. In that case, an item will be
admitted into evidence only if the Chamber mles that it is relevant and/or
admissible in terms of article 69 (4), taking into account "the probative
value of the evidence and any prejudice that such evidence may cause to a
fair trial or to a fair evaluation of the testimony of a witness(...)"".
Prosecutor v. Jean Pierre Bemba Combo, Case No: ICC-01/05-01/08 OA 5
OA 6, Appeal Chamber, Situation in the Central African Republic, 3 May
2011, para 37, pl14.

laif )

o) AaSaall s
““When evaluating the oral testimony of a witness, the Chamber has
considered the entirety of the witness’s account; the manner in which he or
she gave evidence; the plausibility of the testimony; and the extent to which
it was consistent, including as regards other evidence in the case. The
Chamber has assessed whether the witness’s evidence conflicted with prior
statements he or she had made, insofar as the relevant portion of the prior
statement is in evidence. In each instance the Chamber has evaluated the
extent and seriousness of the inconsistency and its impact on the overall
reliability of the witness’’.
Prosecutor v. Lubanga,, Case No. ICC-01/04-01/06-2842, Situation in the
Democratic Republic of Congo, Trial Chamber I, 14 March 2012, para 102,
p.53.

Sergey Vasiliev, Article 74, op.cit, p. 558
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Prosecutor v. Germain Katanga and Mathieu Ngudjolo, Case No. ICC-
01/04-01/07-3279, Situation in the Democratic Republic of Congo, Trial
Chamber 11, 26 April 2012, para. 14, p. 9.
Jlaif O¥

Sergey Vasiliev, Article 74, op.cit, p. 558.
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Prosecutor v. Katanga and Ngudjolo, Case No. ICC-01/04-01/07-1547,

Situation in the Democratic Republic of Congo, Trial Chamber II, 21

October 2009, para.25, pp. 15-16.
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““The Chamber recalls that, under article 74(2) of the Statute, the Trial
Chamber is bound by the “facts and circumstances described in the charges”
and cannot modify them. Thus it may only evaluate them differently or give
them a different legal characterisation in accordance with regulation 55 of
the Regulations of the Court. Under the terms of article 61 of the Statute, it
is the Pre-Trial Chamber, and it alone, which is competent, if so requested,
to authorise the Prosecutor to modify the charges, and hence the facts and
circumstances which they describe. Article 61(9) provides for the possibility
of such amendment being effected during the periodbetween the
confirmation of the charges and the commencement of the trial, although the
Chamber considers it necessary to recall that, within the meaning of that
article, the concept of “commencement of the trial” has yet to be
preciselydefined. Regarding the period after the commencement of the trial,
the article provides only for the situation where the Prosecutor seeks to
withdraw the charges, subject to leave of the Trial Chamber. However, that
same article makes no provision for any amendment or addition of new facts
after the commencement of the trial. It would appear to the Chamber,
however, that such a possibility, if compatible with the texts currently in
force, would mean that the Prosecutor would have to institute new
proceedings against the suspect before the Pre-Trial Chamber’’.

Ibid, para 21, pp. 13-14.
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Otto Triffterer; Alejandro Kiss, Article 74, in, Otto Triffterer, kai ambos,
Commentary on the Rome Statute of the International Criminal Court,
Observers’ Notes, Article by Article, Publisher: Beck/Hart Publishing,
Editors, 2015, pp.1841-1842.

reY) el ) Al b dSal o)y 8 el e ol ()
“‘(...) Based on the consideration that Regulation 55 contains two distinct
procedures that are applicable at different stages of the procedure, the Trial
Chamber was of the view that the provision would allow it to change the
legal characterisation "based on facts and circumstances that, although not
contained in the charges and any amendments thereto, build a procedural
unity with the latter and are established by the evidence at trial." For the
reasons stated below, the Appeals Chamber finds that this interpretation of
the provision was erroneous because Regulation 55(2) and (3) may not be
used to exceed the facts and circumstances described in the charges or any
amendment thereto. (...) the most obvious obstacle to the Trial Chamber's
interpretation of Regulation 55 is article 74(2) of the Statute. The second
sentence of that provision reads as follows: The decision [of the Trial
Chamber at the end of the trial] shall not exceed the facts and circumstances
described in the charges and any amendments to the charges.(...) According
to the Trial Chamber's interpretation of Regulation 55, the Chamber could
adjudicate, at the end of the trial, not only the facts described in the charges
or any amendment thereto, but also additional facts that were introduced
into the trial through a "change" of their legal characterisation under
Regulation 55. The Appeals Chamber considers that this interpretation
would result in a conflict with article 74(2) of the Statute because these
additional facts would not have been described in the charges or any
amendment thereto. Regulation 1(1) of the Regulations of the Court
provides that the Regulations of the Court must be “read subject to the
Statute and the Rules™. Thus, any interpretation of Regulation 55 that cannot
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be reconciled with article 74(2) of the Statute must be rejected as
incorrect’’.
Prosecutor v. Lubanga, Case No. ICC-01/04-01/06 OA 15 OA 16, Situation
in the Democratic Republic of Congo, Trial Chamber I, 8 December 2009,
paras 88-90, pp.32-33.
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Otto Triffterer; Alejandro Kiss, Article 74, op.cit, p. 1843-1844.
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Prosecutor v. Katanga, Case No ICC-01/04-01/07-3464, Situation in the

Democratic Republic of Congo, Trial Chamber Il, 7 March 2014, para. 78,

p. 44.
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Otto Triffterer; Alejandro Kiss, Article74, op:cit, p. 1847.

Sergey Vasiliev, Article 74, op.cit, p.562.
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David Mendeloff, Punish or Persuade? The Compellence Logic of
International Criminal Court Intervention in Cases of Ongoing Civilian
Violence, International Studies Review, vol 20, no 3, 2018, pp.395-396.
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Deirdre Golash, The Justification of Punishment in the International
Context, in, Lary May, Zachary Hoskins, International Criminal Law and
Philosophy: ASIL Studies in International Legal Theory, Cambridge
University Press, 2010, pp.201-202.
ksl )

Christine H. Chung, The punishment and prevention of Genocide: The
International Criminal Court as a benchmark of progress and need, Case
Wetern Reseve Journal of International law, vol 40, nol, 2007-2008, p. 242.

Al 5al) Agliall ASadll ) 3 2 W) e didaal) A gall 481 ) & giall chaida gy, ()
0 pa Bl aa




58 | Mol — Lt o) o - B 9o s
alas) dysde g Ay jall Adlad) ciligial) :Alal) cligial) ~i

Aglial) AeSadl) 4 8 ALY Clsiell Wl (ayee 8 ¢ oanhall (s

dabagl) L) 5 gl e byliel Aupad) L lgaalls Tas of A5l
oalad) i o (gl Al el djall ) ligialls dgeaially LAdsalls
oSl oy Lo By cdpally JETl) 8 aglsin (e W5e ol Lilgs agile oSl
Oe US O (Sliad) Joall eliadll 8 algall dihall o)ls Ubyany ISV jolial
iga Loy LS ¢ Gaall digaal Bylaill (e Lls 38 ¢ 5:S5kag ¢ yua)ys0 SlaSan ol
Bladll Ysdos Gl Laag cdabial digie \giday alae ) dugie e jaill Laaalsa
Adsal) Aliall deSadl) ellid dnally W oLdugied) o) (b A ddala
2aa3 laaly bl dugie Lg3sS o) dugie o Lai a8 Jaily yy Widluge ol
bl Slaadl 8 2jld) and) alSal Adlaiall Aalall dusylaall ) ol 520
G gl al o aas ddeal) Alial) AeSaall ol AUl ) Llews) 13,
dpalanal & das Jll Sball gaa] & DYL oS8 joaa oS8 Hsaa dlls
ALail) iy @lling ((Dianial) iy (3 yuiall jumg anlial) oSA) jlaca) g
S Oy Aaghal) LUS ar ol fasad 159 puially ol (glase ma sl
G Gy Y dugiall Gy VI o 8y pal) of cpn (A cdanall daulia
agiad) Jali sale) of (Laala i Lle e elld 05 o (Sarg L Baaaall Calaa¥)
) Sl dpades Caloal agrsens

£0V.£04 ya iludl an all O
£0) Ga il aa sl ()
<yl ()
Damien Scalia, Le sens de la peine dans la premiere condamnation par la
Cour pénale internationale, Etudes internationales, vol 45, no 1, 2014, p.71.
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Dejana Radisavljevic, Article 77, in, Mark Klamberg, Commentary on the
Law of the International Criminal Court, Torkel Opsahl Academic E
Publisher Brussels, 2017, p. 587.
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Rolf Einar Fife, Article 77, in, Otto Triffterer, kai ambos, Commentary on
the Rome Statute of the International Criminal Court, Observers’ Notes,
Article by Article, Publisher: Beck/Hart Publishing, Editors, 2015, pp. 1886.
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““In conclusion, the Appeals Chamber does not find, as provided for in
article 83 (2) of the Statute that “the proceedings appealed from were unfair
in a way that affected the reliability of the decision or sentence, or that the
decision or sentence was materially affected by an error of fact or law or
procedural error”. Accordingly, in the present case it is appropriate to reject
the appeal against the Conviction Decision and to confirm Mr Lubanga’s
conviction of having committed jointly with others the crimes of
conscripting and enlisting children under the age of fifteen years into the
UPC/FPLC and using them to participate actively in hostilities in lturi,
Democratic Republic of the Congo, between early September 2002 and 13
August 2003, in the context of a non-international armed conflict”’.
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Prosecutor v. Lubanga, Case No. ICC-01/04-01/06-3121-Red, Situation in
the Democratic Republic of Congo, Appeals Chamber, 1 December 2014,
para 529, p.193.

b Lo Al ) 8 1388 5 ()
““ the Chamber imposes a prison sentence of a total of 12 years for
accessoryship in any other way to the commission of the crime of murder as
a war crime and crime against humanity, the crime of attack against a
civilian population as such or against individual civilians not taking direct
part in hostilities, as a war crime, and the crime of destruction of enemy
property as a war crime and the crime of pillaging as a war crime.”’.
Prosecutor v. Katanga, Case No ICC-01/04-01/07-3484, Situation in the
Democratic Republic of Congo, Trial Chamber I, 23 May 2014, para. 170,

p. 67.
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“‘the sentence determined for the crime against humanity of persecution
combines Mr Ntaganda’s culpability and the aggravating circumstances for
the underlying crimes (i.e. the crimes that Mr Ntaganda was convicted for
under Counts 1to 5, 7to 8, 11 to 13 and 17 to 18). The overlap in conduct
that underlies the various crimes has therefore been taken into account.
However, the total sentence to be imposed on Mr Ntaganda must further
reflect Mr Ntaganda’s conviction of the additional crimes committed vis-a-
vis children under the age of 15 who were recruited into the UPC/FPLC (i.e.
the crimes he was convicted for under Counts 6, 9 and 14 to 16) so as to
properly account for the multiplicity of crimes and his overall culpability.

Dejana Radisavljevic, Article 77, op.cit, p. 587.
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As the highest individual sentence is 30 years of imprisonment, and the
maximum imprisonment for a specified number of years is also 30 years, the
Chamber can only impose 30 years or life imprisonment as the overall joint
sentence’’.
Prosecutor v. Ntaganda, Case No 1CC-01/04-02/06-2442, Situation in the
Democratic Republic of Congo, Trial Chamber VI, 7 November 2019, para.
249, pp. 115-1186.
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Rolf Einar Fife, Article 77, op.cit, p. 1886.

Dejana Radisavljevic, Article 77, op.cit, p. 588.
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Diletta Marchesi, imprisonment for Life at the International Criminal Court,

Utrecht law review, vol 14, no 1, 2018, p. 97.
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William A. Schabas, An introduction to the International Criminal Court,
Cambridge University Press, Fourth edition, 2011, p.355.
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Sigall Horvitz, International Criminal Court in action: The ICTR's effect on
death penalty and reconciliation in Rwanda, The George Washington
International Law Review, vol 48, no 3, 2016, pp. 508, 546.
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Dejana Radisavljevic, Article 77, op.cit, p. 590.

Rolf Einar Fife, Article 77, op.cit, p. 1888.



58 | Mol — Lt o) o - B 9o s
ast N il g o Ll IS8 @l G elgn daall QIS e il
zoail 131 Lo ¢lgalal Jgiall culailal) s3gy dbia (63 Gadid S sle il daSadl)
e JSU jmg cclailally JlsaY) oda sda (pe aldind Al s EE Byk s o
L JS aa o 4l Cun G Coplal) of adde o ool addl) of alad) e adl)
8yalaally el daSal) s AV 8 Hlaill deyg . Aaadll Aliay cocs Al (g 4]
O all S Ao il e 5l il (S8 5 Ll Jeant) o el 13)
S Ohaal! o "llall’ Canyas ol pUa 8 3 Y ¢ SAL aaall

Y e (D () cmoldl (e clgagll an (M) (Ko adl oy
Capady . \ginlans lghung Lgdniy dayall cilile Gl 199+ alad dug Y]
Oo 0sST 38 (Alal) aihall (e Laaliaill S g il e "@laladl (1)) salal)
Anle g ol Loale Cils] glgn ¢ Lghas OIS W i) Jatis Ally AL (gl
Cilliaall 038 dSLe cufin Al Lgild o€eall o) cilatially cdlgiie ye o Algiia
g daliae agay

Al 5l) A gliall LaSadll Ua) 3 2 W) e didadl) A gall 8l ) & ghall chaida gy ()
EOY o (Bl g 5o
)

Rolf Einar Fife, Article 77, op.cit, p. 1889.




i LI Y L ot 5 G edsB olethy 17 5 9Ll
Sl paiins ClSlian () (sl Balias el (ga Liea daSad) s,

«laball Jigal he ey VA salalls Staeg Vdajall QS galadid a5iny
Ohlaall Sl Goria ) sbad) Gk oo lgres o Al Sl Ji o

e ae ol e bpalaall o 4 sl Aitial) deSadl) cillabu o any 3 oL 13 yiay 0
lehasa 5l Wasead (S ) ClShaal (e e a8 il jadl <l sol Jadi (¢)(1)4Y 3l ¢
@5 A all Claile e T a5 jobiadl Ay dic yuai ()(Y)VY salall o8 (85 ISy
00 e 1511 5yl allad of A sal) 2 tlinl Auaall Sy G it et Al ) 1
63 badl dlee (ya dglgill Al pall b il dles 3 o805 i) dla o DA clSliadl)
e 5 53laal) al 24 (e a3 ()
kil
Manuel Galvis Martinez, Forfeiture of Assets at the International Criminal
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