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July Y4e) Request for the indication of interim measures of protection
Procedure(s): Provisional measures, Dissenting Opinion of Judges
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Hangin Xue, Jurisdiction of the International Court of Justice, Xiamen
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Statute, which is headed "Procedure”. This approach was adopted by the
Court also when it drew up and revised its Rules of Court, where
intervention appears in Section D of the Rules, headed "Incidental
Proceedings". Incidental proceedings by definition must be those which are
incidental to a case which is already before the Court or Chamber. An
incidental proceeding cannot be one which transforms that case into a
different case with different parties’’.
kil
Case concerning Land, Island and Maritime Frontier Dispute (El
Salvador/Honduras: Nicaragua intervening), ICJ Reports, judgment, ‘¥
September Y44+ para A, p. YYE,
Ll sl
Chittharanjan F. Amerasinghe, Jurisdiction of Specific International
Tribunals, Martinus Nijhoff Publishers, Y« +«%, pp. YYA-YY4,
Syl O

Cameron A. Miles, Provisional Measures before International Courts and
Tribunals, Cambridge University Press, Y+ \V, pp. YYe-\¥1,
ﬂ



Y N4 ST o] — S el — & glelly oyl kel

b At Al A AeSadll cul€ N o Joall aSaall gUa A
a5 a8 (e aSad I elS L) Adaeanl GlelaY) i)
O an an il ) el Zaliall 3ay) cilyla 50l Jal slie) laca)

doalin 5aai LS wiar al dudaiatl) Clehadld gl wilall o) el
S ol gda L say cJlamia) il ol sl wldall oy Lea Oy (58
ol dlla b egyg pall cuils ) Js¥) il g el #lal) (g3e o lae)
S soald G dald) VA by el calll aal Al g o Al
oY) G Gal) ade ceadl oSy cadde ead) ) gladl) s el ai
13 L bigany Jlaaie) yeaie 05 L saleg. (") )a¥1 e alzie ¥y )yob
Sle Blaall e laid Ll dl gyl 38 M LAleall ) dals ol oS
e (Bl Slgn) saall aladid aie Lead Jy cdlaal) 3 ALY of gl ¢ gumga
Ll sla e hal) aiag ghall il of pil gl Cuiadyl sasiall

i O
Case concerning Chevron Corporation and Texaco Petroleum Corporation v
Ecuador (United Sates & the Republic of Ecuador, First Interim Award on
Interim Measures, PCA Case No Y+ +4-YY, Yo January Y+\Y, p. Y1V,
i (09
Annuaire de I'lnstitut de Droit international, Séssion de Hyderabad, vol. VA,
Délibérations, Y+ VY, pp.Y+2, Y)Y,
Al 558 Al iyl aaal) pumiall ysiny Jlania¥) gl of clolisd s gl ade jfisal) (a5
& aSall [ saa (6l LS I Cavay Gl ) pal) (e 348 5l Adadall pulail) Al daSall
G2 e e @ e Jaainl) (e A sall Jaall AaSaa pliad 245 85 (5 5eall ¢ gnsa
13) Ll ccle) a ) odgs daSaall jali yaiall 13a 8 g5 130 Adadas ulys MASL eY1 5y a
kil
Cile galadll Sl cAudaiat yulat AAT) 8 A sal) Jasl) deSae ddali Jsa (36N dveid) daaa /o
) YVZYT Ga ) AVY dmaall
kil (9
Gentian Zyberi, Provisional Measures of the International Court of Justice
in Armed Conflict Situations, Leiden Journal of International Law, vol YY,
novy, vyl p_o\/\‘_
\ ]



(3&‘3}0) iad>es lsl 2| R ESS g CmJyJ! r...(;d“ I g e Ladll dal

Caajp 28 A1 ol AaSiaa gy oyl ) A5l sl 8 13S0
5shall & AP Dulu) byl caaly Lo cglaad) ) dalall uld e
) Gkl o Leleany caadlal (S ¥ @Al )l pieg zlalYls (gl
22 o) il 138 (e aghr ULy L Sl bl () ks Sl Gleca
LIy Ggaad sl Blaad) Jlae 3 sl alaiall Gl &yl
pas b Jaana) byd o s Y Qladl gl Adedl) deSaall Bha A
@ b o adl e pel e lebaYh Aald digaa gl i Age Lyl
Gl Gl Lad dueldll gyl 8 ) dalya mlle Yy YA ) G
2y sl G e a e Galedl) a3 0 (lld pay L akatl) Aigl oulY)
O Gl i ol DY (sia e aliall (bt Lesd 83l (o b
O @8 paaall Bty (gl baydy mlhias ddas (Jlaainlls
Ll (sl (pas Lasag oo cadSs A Lilg ASY) dalsall lelal Ds
& DY) 4 lghle pala Ol AaSadlld Lgglshall Alla 5 i e sl
Sl (13 gl cJlamia¥) o e @y a1 i) 13) V) dlpal)
Ji lgle gl Gsiall 4515 oSa ¥ e Gab o (e cliigy s sl
a3 o ) Aol ol 4 iy 0 Sl lay)8 deSadll jpaa

‘)L_'\ ()H
Antonio Augusto Cangado Trindade, Les Mesures provisoires de protection
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Cameron A. Miles, Provisional Measures before International Courts and
Tribunals, op.cit, p. YY1,

Y el Sl L g wiame a3 sl Joall Aailal) ASaall oy 3 canual) 12 3 ()
“The Court shall have the power to indicate, if it considers that
circumstances so require, any provisional measures which ought to be taken
to reserve the respective rights of either party" ; And whereas, according to
Article 1Y, paragraph ¢, of the Rules, "The Court may indicate interim
measures of protection other than those proposed in the request.”"” Whereas
the above quoted provision of the Statute applies the principle universally
accepted by international tribunals and likewise laid down in many
conventions to which Bulgaria has been a party-to the effect that the parties
to a case must abstain from any measure capable of exercising a prejudicial
effect in regard to the execution of the decision to be given and, in general,
not allow any step of any kind to be taken which might aggravate or extend
the dispute;”’

Electricity Company of Sofia and Bulgaria (Belgium v Bulgaria), PCI1J Ser
A/B No Y4, Interim measures of protection, order, © December Y4Y4, p.

Y44,
< kil ()
Cameron A. Miles, Provisional Measures before International Courts and
Tribunals, op.cit, p. YYA- Y4,
Vo
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: kil
Bernhard Kempen, Zan He, The Practice of the ICJ on Provisional
Measures: The Recent Development, Heidelberg Journal of international

law, vol 14, Y+« 4, p. a4Y.-9Y),
ke sy 3l il [l sl Ja i llia ¢ lall ) sIE1 A 5al) AaSadlly (3lay Led ()
Aol ddaluy J 1 o)yl Gl Y AAY alal (sl st se A8 e Y4+ Balall Ll puilisg
Ayl in) s G 8 Gl e Aaall el oSall 8 de SUall £ g se 3sa s e W)
ABEY) A5 i) il U o) ) e s Ay el D) ) Gl bW Jsal) 3 s e
L) in) s s Ak caSad A alailY gl AaSaall Lpas slai i 48 5all A jleal )
JY Aleall Huladl L.,SJ\-’J\ (,Uas]\ OB echigall Jlaia) cUWitubi s Leie YU dy g pag dlale
JY) o aadll & Galiaial agay 8 ki of AaSadl o cany ) 13gdy 4 s
Lo A 4 in) i i o Ji (el
kil
André Toledo, Les mesures conservatoires prescrites par 1’organe
incompétent: Une analyse du contentieux international, Revista de Derecho
de la Pontificia Universidad Catdlica de Valparaiso, vol. ¢¢, no Y, Y:Ye, p.

oyt
IS el aSlae clay ¢ laiin¥) cle Jlie &y aitl (Jsall 38 el A8 (e £V Balall ligdas (7)
ihiay Lo g gall Ll Jall Cgal) (gl painl) da yd JA) 8 laiiul] cle jlie 4 sudl sl
i 5 a3l £V Balall Can gay A58 gl il f AaSaall < B S ABsall ulal aal
gl Sulaill" 3 le o AaSadll Cilaa¥ s o) 5l A g sl Genll e Ands gl
sl S all 8 akall ael @ e (V)79 sacldll & )y WS Gl (§sia o Lliall
i iy Bagage (S5 ) ang” Giall sda (sSE O o L) e e 3y gudl
sl 3 La 533 ety B 5 Y 5 cdpuial il ()55 9T 5 el
e : i
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https://www.researchgate.net/profile/Andre_Toledo7?_sg%5B0%5D=QsSGews5PK2sXMLT4DkzGfLspGy8DIVwsY1fUJudKPSSBH7phtNtH1QLbgIl1i5rAQL_5X8.UOEB1bwPV9XbU7q15SayFAR-Y76LXTnAu8tXKCy1jqQoBKNk7y_YVPBV88mdqbbPLZNYI77ORVpjFHr9u382RQ&_sg%5B1%5D=4AyNJSSZpKZeezNisaMeIZ0LhStV32Wone3kfu_sc0U9Q-wSuWBkgkwRGsoj2kv4ndqiKQo.6nsFkFS7MKUU4VRX4PtwjcIEApAXpv1xamBFgj1CFzX-RX2b26kK91Rjdy9aV1_IN40tILEk5FtpZVIByd-wQQ
https://dialnet.unirioja.es/servlet/revista?codigo=11257
https://dialnet.unirioja.es/servlet/revista?codigo=11257
https://dialnet.unirioja.es/ejemplar/407533
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Cameron Miles, Provisional Measures and the ‘New’ Plausibility in the
Jurisprudence of the International Court of Justice, The British Yearbook of
International Law, Y+ A pp.\Y-Y,
te ) el Ay ) sean da (AST S 8 Al 8 AaSaall ) 8 1S
“‘the tribunal has elaborated on the meaning of an existing right: Rule Y3())
specifies that at party may request ‘... provisional measures for the
preservation of its rights ...” The use of the present tense implies that such
rights must exist at the time of the request, must nor be hypothetical, nor are
ones to be created in the future. An example of an existing right would be an
interest in a piece of property, the ownership of which is in dispute. A
provisional measure could be ordered to require that the property not be sold
or alienated before the final award of the arbitral tribunal. Such an order
would preserve the status quo of the property, thus preserving the rights of
the party in the property (...)The Tribunal therefore concludes that the
requested provisional measure related to the opening of the secret service
archives is a request for document production not to be dealt with under
Article ¢Y of the Convention. It appears anyhow overly broad and
unspecific. Therefore, it cannot be granted’’.
Phoenix Action Ltd v Czech Republic, ICSID Case No ARB/: 1/, Decision
on Provisional Measures, 1 April Y« +V, paras V¢, £1, pp. Y§,)V,
gl G gy dpndil) 5 Apdal jiaall il ) e Sa Bl Aledin) ey (oLl 1a 507
e Y i 85 Baedlal) ) By sean Aun iS5 A5 a1 Bamal) LY ) e S il
) e Al 5 ) A sale A
‘“ Members of the Tribunal shall be appointed and the Tribunal shall
conduct its business in accordance with the arbitration rules of the United
Nations Commission on International Trade Law (UNCITRAL) except to
the extent modified by the parties or by the Tribunal to ensure that this
agreement can be carried out. The UNCITRAL rules for appointing mem-
bers of three-member Tribunals shall apply mutatis mutandis to the
appointment of the Tribunal”’.
: kil
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Article 111 (Y), Declaration of the Government of the Democratic and
Popular Government of Algeria Concerning the Settlement of Claims by the
Government of the United States of America and the Government of the
Islamic Republic of Iran (Claims Settlement Declaration), Y4 January YA,
cited in , The American Journal of International Law, vol. Yo, no. ¥, YaAY,
£Yy
Euu\ Lsees AaSa o die A UYL Yhe Gl of Wiy saall 1w & ()
Baladl 8 I a8 Ye e Lsew VY 8 Ui Al dasSas dalat) Al el
e e e (V)2
““The Commission shall adopt its own rules of procedure based upon the
Y44Y Permanent Court of Arbitration Optional Rules for Arbitrating
Disputes Between Two States. All decisions of the Commission shall be
made by a majority of the commissioners’”’.
kil
Article ©(V), Agreement between the Government of the Federal Democratic
Republic of Ethiopia and the Government of the State of Eritrea, )Y
December Y+« +.
il ()

Cameron A. Miles, Provisional Measures before International Courts and
Tribunals, op.cit, p. YYV.
- ks O
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bl e Oslall gSan 8 n Yy — asedall (Bgige Cpai aag Y 4l wiagl
Gllalodl 03¢l aeall Jiaall Calidy ¢@ll3 L Jgall ¢gilall gl psliadll b
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S8 Sy e Gpagyeall QalddY) e ol dled ol Gilu Ll
Al oy d8ladl) dadagll (e e Al il C'.’Ji sarll daa Jaaas
paaty Al (b i) pan ol Als Jio dal e GLLY) Gl juus
ol 13 Lo aaas dlbd) Sl A Aaleg ¢Adladl Culag gsaase
Aol a1 Lo dlabe tdiee dllie (B il duaide deSadl)
dalaial) Jilad) poes (3 cull Sladlay ddbadl) AV dules oo piia o
sacy AV ddlaial) Sl & oSal @lly b La cdiloadl) Loy dulea

Jessica Liang, The Inherent Jurisdiction and Inherent Powers of
International Criminal Courts and Tribunals: An Appraisal of Their
Application, New Criminal Law Review, vol. Ye,no ¥, Y+ )Y, p.¥ve-¥vi,
:)L_.‘i()ro
Andrea K. Bjorklund and Jonathan Brosseau, sources of inhernt powers,
European International Arbitration Review, vol 1, no ¥, Y+ YA pp.e-1,
\4
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mies Adlaal b Jedl Sy (Mdlkd e gl S8 muay YT laay
Lla) ae glecal (o el AeSaall dlial dblaS dojle Ljla) uln
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i (7
Mihajlo Vucic, Binding effect of provisional measures as an inherent
judicial power: An example of cross-fertilization, Belgrade law Review, vol
1, N0 €, YA, pp_\\‘\/-\\‘/\_

(Y Al alias dund 8 Aol @y 8 JUa) Jas e O
““Whereas in its message of YA July Y4VY, the Government of Iceland stated
that the Application of Y ¢ April Y4VY was relevant only to the legal position
of the two States and not to the economic position of certain private
enterprises or other interests in one of those States, an observation which
seems to question the connection which must exist under Article 1),
paragraph Y, of the Rules between a request for interim measures of
protection and the original Application filed with the Court;(...) Whereas
the immediate implementation by Iceland of its Regulations would, by
anticipating the Court's judgment, prejudice the rights claimed by the United
Kingdom and affect the possibility of their full restoration in the event of a
judgment in its favour;”’

kil
Case concerning Fisheries Jurisdiction (Federal Republic of Germany V.
Iceland), ICJ Reports, Request for the indication of interim measures of
protection, order, VY August Y4VY, paras.\Y, YV, pp. ¥V, ¥¢,
Y ]
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il ()
Mihajlo Vucic, Binding effect of provisional measures as an inherent
judicial power: An example of cross-fertilization, op.cit, pp. Y¥)- Y'Y,
Ibid, p. Y'Y, 07
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AaSaall & 58 L) e 8
““In this text, the terms "indiquer" and "l'indication" may be deemed to be
neutral as to the mandatory character of the measure concerned; by contrast
the words "doivent étre prises™ have an imperative character. For its part, the
English version of Article ¢V reads as follows: ". The Court shall have the
power to indicate, if it considers that circumstances so require, any
provisional measures which ought to be taken to preserve the respective
rights of either party. Y. Pending the final decision, notice of the measures
suggested shall forthwith be given to the parties and to the Security
Council." (Emphasis added.) (...)The object and purpose of the Statute is to
enable the Court to fulfil the functions provided for therein, and, in
particular, the basic function of judicial settlement of international disputes
by binding decisions in accordance with Article % of the Statute. The
context in which Article ¢V has to be seen within the Statute is to prevent
the Court from being hampered in the exercise of its functions because the
respective rights of the parties to a dispute before the Court are not
preserved. It follows from the object and purpose of the Statute, as well as
from the terms of Article ¢) when read in their context, that the power to
indicate provisional measures entails that such measures should be binding,
inasmuch as the power in question is based on the necessity, when the
circumstances cal) for it, to safeguard, and to avoid prejudice to, the rights
of the parties as determined by the final judgment of the Court. The
contention that provisional measures indicated under Article ¢) might not

be binding would be contrary to the object and purpose of that Article”’.
kil
Case concerning La Grand Case (Germany v. United States of America),

ICJ Reports, judgment, YV June Y++), paras Y+, VY, pp. ©+Y-0.¥,
ICD)
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Cameron A. Miles, Provisional Measures before International Courts and
Tribunals, op.cit, p. ¢+,
Ay iy ol ST ¢ 8 gl SlasY) 48 ge e Jeas Jaroslav Zourek of SAl sl
GV Gl sl sl a5 03 dapa ok Aal B Cuad ) ) diall) cliac
V) S Y
““article Y1 raised two important questions of principle: first, whether the
power to indicate provisional measures of protection should form part of the
general powers of the tribunal or should have to be expressly conferred on it
by the arbitration treaty or the compromis; and secondly, whether the
tribunal should be able to indicate such measures ex officio or only at the
request of one of the parties’’. With regard to the first question, it must be
borne in mind that the power to choose the applicable rules of law had been
given to the parties under paragraphs (f) and (g) of article Y, already
tentatively adopted by the Commission. It would be strange, therefore, if the
article under consideration conferred on all arbitral tribunals the power to
indicate provisional measures where the parties had not agreed in the
compromis or in the arbitration treaty that it should possess that power. YA,
The text proposed was thus in contradiction with the whole concept of
arbitration as it resulted from practice, as well as with the requirements of
the international community of sovereign and independent States. The
parallel with Article ¢V of the Statute of the International Court of Justice
was not valid, since there was a world of difference, upon which it was
unnecessary to elaborate, between that Court and an arbitral tribunal. The
arguments he had cited applied a fortiori to the proposal that the tribunal
should be able to exercise ex officio the power to indicate provisional
measures. The tribunal's powers depended solely on the will of the parties,
and he did not understand how it could, on its own initiative, indicate
provisional measures which neither of the parties had asked for. If the
Commission decided none the less to adopt such a provision, it should not
confer such wide powers on any one person. The practical arguments which
had been put forward in favour of conferring such power on the president
were in his opinion unconvincing. He did not understand how it could be
impossible for the tribunal to meet rapidly, if circumstances so required, to
consider the question of provisional measures. He therefore wished to
submit three amendments to the text proposed by Mr. Yepes. First, that the
words: "and in case of urgency its President”; be deleted. Secondly, that
after the words: " The arbitrator or the arbitral tribunal” the words "if the
arbitration treaty or the compromis confer the necessary powers upon them"
Yy
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should be inserted. Thirdly, that after the words " shall be empowered " the
words " at the request of either party to the dispute " should he inserted’’.
: kil
Summary records of the fourth session, ¢-A August Y4eY, Yearbook of the
International Law Commission, vol I, Y4eY, paras Y1-Y), pp.ie-11,
s AaSadl @l e au ol Gl Azl 8 ()
“Considering the binding force of the measures prescribed and the
requirement under article Y4, paragraph %, of the Convention that
compliance with such measures be prompt; (...) The tribunal, ).
Unanimously, Prescribes the following provisional measure under article
Y4., paragraph Y, of the Convention: Guinea shall refrain from taking or
enforcing any judicial or administrative measure against the MA/ Saiga, its
Master and the other members of the crew, its owners or operators, in
connection with the incidents leading to the arrest and detention of the
vessel on YA October Y%%) and to the subsequent prosecution and
conviction of the Master’’.
: kil
ITLOS, The M/V "SAIGA" (No. Y) Case (Saint Vincent and the
Grenadines v. Guinea), provisional measures, order of Y)Y March Y34A  paras.
¢A0Y, cited in, Armin von Bogdandy, Rudiger Wolfrum, Max Planck
yearbook of United Nations, vol ¥, Y43A pp.eve eve,
s sle AaSadl sl o ) 511 4 gl Azl & 0F
“Considering that there is no disagreement between the parties that the
stock of southern bluefin tuna is severely depleted and is at its historically
lowest levels and that this is a cause for serious biological concern;”’
kil
ITLOS, Southern Bluefin Tuna Cases (New Zealand v. Japan;
Australia v. Japan), provisional measures, Order of YV August Y244, para.
VY p. Yde
13) ‘vpa. Balall Can gy el i il (f (Al 48y ylay AaSaall §ga 3 LEYL yaall
CSay Akl o3gns g1l il skl Bgia o Blaall @lld e dule dals allia cuils
Y¢


https://www.itlos.org/cases/list-of-cases/case-no-2/
https://www.itlos.org/cases/list-of-cases/case-no-2/
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£V 5ol Caganlaind) cilejlie dugeal Jdgall 55l d8lE) Joas o Gy
DA e oliylall i o L iz s Maal duaglly Al dalya
dBge sl (sb pass o celly il Cag ylall o ) 1) cAeSaall joay cells
Ll e IS st e Laliall aMAS) iy

&)l o oAl s pliial o JlaeY i 4yl Lt ) i Cugan 383 ) A pall

aall 138 s 0 saaall Cun (e ) 3 A sy Ly ) Sl 2aad 0 Lgie callal] daSadl)

Dhlae doali e eV (8 ) gam of M) slail) (e sy il Y s e Baliall (fa
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kil

Nouzha Christophe. Le r6le du Tribunal international du droit de la mer

dans la protection du milieu marin, Revue Québécoise de droit international,
vol YA, no Y, Y++2 piA,

kil 0f7

Thomas E. Robins, The Peculiar Case of the ARA Libertad: Provisional
Measures and Prejudice to the Arbitral Tribunal’s Final Result, Harvard
Negotiation Law Review, vol Y+, Y+Yo p, YVA,

) AaSaall oS 48 550 (51 5m 55l A sean 2a LN AS 5 A 8 OFF
*“ Both the ICSID Convention and the ICSID Rules specifically authorize
ICSID tribunals to order provisional measures to preserve the rights of the
parties. Specifically, Article ¢V of the ICSID Convention provides that “the
Tribunal may, if it considers that the circumstances so require, recommend

Yo
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Cua e lawY Lilaaddl (an W dudle 4as€ 5Hu caalall b cileleay)
Afladll SV e desiie degana (b iy 4l Addally Lo S Al
Sadl & anaaly il Ll o adllly Ldalle sacli ghasy dladl)
el A eladall o 2aall 2dy cdalgall Claalaall o Jil 230 g duilagll
O 0 )5S0l aliadll deabiary . alle aai o alle sl faw o e
s g ys¥) Jaall AaSae (g ol (e waall 8 adlgl) (b aadte i)
7S Clabaially Adsall Slaall (o anyey (gluadl Ggial dug)e¥) deSadll
(3 danyall plae

any provisional measures which should be taken to preserve the respective
rights of either party.” Similarly, Rule Y4()) of the ICSID Rules provides:
“At any time after the institution of the proceeding, a party may request that
provisional measures for the preservation of its rights be recommended by
the Tribunal™. (...) In accordance with this authority, tribunals have granted
requests for provisional measures, even where they have yet to decide
jurisdictional objections interposed by respondents. (...) The Tribunal
therefore has jurisdiction to order provisional measures in this arbitration’’.

: kil
Italba Corporation v The oriental Republic of Uruguay, ICSID Case No
ARB/Y1/4, Claimant's for Provisional Measures, )+ November Y+ )1, paras

Y4-Y *, pp. A-9,
:Jj_;,_*,i (¢°)
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Kevin Crow, A Taxonomy of Proportionality in International Courts,
iCourts Working Paper Series, no. ‘+V, Faculty of law, University of

Copenhagen, Y+ VY, pp. ¢-°.
;)J_l..ﬂ )

Cameron A. Miles, Provisional Measures before International Courts and
Tribunals, op.cit, p. ¥+ V.
Yv
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i (£9)
D W Greig, The Balancing of Interests and the Granting of Interim
Protection by the International Court, Australian Year Book of International
Law, vol VY, no £, Y4AE pp. Y +3-V) .,

-l (44)

Francisco Orrego Vicufia, The International Tribunal for the Law of the Sea
and Provisional Measures: Settled Issues and Pending Problems, op.cit,
pp_ioo-ifﬂ.
COA (@)Y salall o gy Agall ulail) aaad Jag il elivia) AaSaall gan of
:‘;jﬁ\ AaSadll
“ITLOS went on to prescribe the following six measures: (a) the three
parties "shall" each ensure that no action is taken which might aggravate or
extend the dispute; or (b) which might prejudice the carrying out of any
eventual decision on the merits of the arbitral tribunal; (c) the parties "shall"
ensure, unless they agree otherwise, that their annual catches do not exceed
the quotas last set by the SBT Commission; (d) the parties "shall" each
refrain from conducting any unilateral Experimental Fishing Programme; (e)
YA



(3&‘3}0) iad>es lsl 2| R ESS g CmJyJ! r...(;d“ I g e Ladll dal

alaill adgaill Jng¥) Gl e (1)()) @l VY sl asy

Cphall aid Levie V) dige Ll Ma) QUi Y adl e dalya ool (gylanl)
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the parties "should” resume negotiations without delay with a view to
reaching agreement on conservation and management measures for southern
bluefin tuna; and (f) the parties "should" make further efforts to reach
agreement with non-members of the SBT Commission engaged in fishing
for southern bluefin tuna with a view to ensuring conservation and
promoting the objective of optimum utilisation. In addition ITLOS decided
that each party should submit report not later than * October Y444 as to how
it was complying with the above provisional measures; and also that the
provisional measures should be notified to parties to the Y3AY Convention
participating in the southern bluefin’’.

: kil
R. Robin Churchill, Malcolm D. Evans, International Tribunal for the Law
of the Sea the Southern Bluefin Tuna Cases (New Zealand v. Japan;
Australia v. Japan): Order for Provisional Measures of YV August Y4434, The
International and Comparative Law Quarterly, vol. €4, no. €, Y+« p. 2AE,
Ly Y)Y 5uadsi YY 85 paliall 8l yulail) cue 3l el aladll (55 58 dzad

PN
“Immediately” to release the vessel and “all persons who have been
detained” upon the posting of a bond by the Netherlands, which the latter
promptly did.l7 Russia was also required to ensure that the vessel and
detainees be “allowed to leave” its territory’’.

kil
Eugene Kontorovich, Arctic Sunrise (Netherlands v. Russia); In re Arctic
Sunrise (Netherlands v. Russia), American Journal of International Law,
vol. VY« noY, Y«\71, p. aA.
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;J.Eji (£9)
Institute of International law, Provisional measures, Preparatory work, Final
Report of YY December Y+)1, para Y¥¢, p. V1.
(0 Al 8 Ul g Ao oS4 i i gy Al
‘It 1s internationally recognized that five standards have to be met before a
tribunal will issue an order in support of interim measures. They are (V)
prima facie jurisdiction, (Y) prima facie establishment of the case, (V)
urgency, (£) imminent danger of serious prejudice (necessity) and (°)
proportionality (...) Under proportionality, the Tribunal is called upon to
weigh the balance of inconvenience in the imposition of interim measures
upon the parties. (...)On balance, the Tribunal concludes that there is
considerable advantage for both parties in the issuance of interim measures
of protection.
: il
Paushok v Government of Mongolia, Arbitration rules of the United Nations
Commission on International Trade, Order on Interim Measures, Y
September, Y+ +A paras €°, V& Ao pp.V,A VE Ve,
‘~ ]
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Aadaga) ) MAS) (e ddgal) aSlaal) e ;ALY Clladl)
Dl ATl e o e Y cmlaall akatlly eliadll b dalal) ac )
A S Al Lyl e ol Aliag saasall CalaaY) ans aaanl V) diige
onlall o Aol A . pcalil pcaldll al) Aglesd daall) Adzal )
AU gl ol (Al )yl ghill QBli salyy aie () aag AN gl
Wyl A (e 8 il gan Lo o e i) il Ldale ddeay
Gohll i 38 Ll Jaall AeSaa o) ol Koy o cpulall aSailly sliadl)

Sl B 52 SY) am el iy sl dpad & ()
“‘First, the Tribunal has verified that neither Article ¢V of the Convention
nor Rule Y4 of the Arbitration Rules require that provisional measures be
ordered only as a means to prevent irreparable harm. The only requirement
arising from the wording of Rule Y4 is the traditional urgency requirement;
this requirement was analyzed by the Arbitral Tribunal in paragraphs 1V et
seq. of the Decision dated November Y4, Y+ .V, and the Tribunal concluded
that it has effectively been fulfilled. (...) Now, is there a second requirement
to be fulfilled stating that provisional measures must be necessary to prevent
irreparable harm? Rule Y4 only refers to "circumstances that require such
measures”. It is the opinion of the Tribunal that this wording requires only
that provisional measures must not be ordered lightly, but only as a last
resort, after careful consideration of the interests at stake, weighing the harm
spared the petitioner and the damage inflicted on the other party. It is not so
essential that provisional measures be necessary to prevent irreparable harm,
but that the harm spared the petitioner by such measures must be significant
and that it exceed greatly the damage caused to the party affected thereby’’.
: kil
City Oriente Ltd v Ecuador and Empresa Estatal Petroleos Del Ecuador,
ICSID Case No. ARB/:%/Y), Decision on Revocation of Provisional
Measures and other Procedural Matters, May ‘Y, Y+ +A paras. V+, VY.
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i ")

Rarhan Cherrouk, L'oeuvre interprétative du Tribunal international du droit

de la mer, These de doctorat, Université Laval, Québec, Canada, Y A,
pp.Y A-Y 4,

:suil 4 8 Edward A. Laing @) s coxall 13

“It is thereby clear to me that the Tribunal has not chosen to base its

decision on the criterion of "irreparability"”, which is an established aspect of

the jurisprudence of some other institutions. | believe that that "grave

standard" is inapt for application in the wide and varied range of cases that,

vy
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pursuant to UNCLOS, are likely to come before this Tribunal. In my view,
this confirms what | regard as the Tribunal's position that irreparablity is not
the sole required criterion’’.

kil

ITLOS, Southern Bluefin Tuna Cases (New Zealand v. Japan;
Australia v. Japan), provisional measures, Separate opinion of Judge Laing,
Order of YV August Y444 para. ¥, p. ¥+ 1.

- laif )

Gabrielle Kaufmann-Kohler, Aurélia Antonietti, Interim Relief in
International Investment Agreements, in, Katia Yannaca-Small, Arbitration
under international investment agreements: a guide to the key issues, Oxford
University Press, Y+« p. o),
rohid i salulS g8 Al b daSall ) 8 1S
“Il n'est pas davantage contesté que les mesures conservatoires autorisées
par l'article ¢V de la Convention et l'article Y4 du Réglement — dispositions
qui ne contiennent aucune indication ou précision a cet égard—peuvent étre
extrémement diverses et sont laissées a I'appréciation de chaque Tribunal
Arbitral. Les auteurs de la Convention ont en effet renoncé, avec raison
étant donné l'infinie variété des situations dans lesquelles de telles mesures
peuvent se justifier, a délimiter le genre de mesures possibles. 1l en est de
méme pour l'article ¢V du Statut de la Cour Internationale de Justice qui, on
I'a dit, a servi de modele a l'article ¢V de la Convention CIRDI. Les
pratiques, judiciaire et arbitrale, illustrent d'ailleurs cette grande variété des
circonstances et celles des mesures soit sollicitées soit adoptées par
l'instance requise’’.
: kil
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Victor Pey Casado Fondation Président Allende c. Chilie, Affaire
CIRDI/ARB /8A/Y, Decision sur les Mesures Conservatoires sollicitées par
les Parties, Y© Septembre Y+, para ‘o, p. oV1,
O QRS (po 5 ) ) gy Al 1S3 5aY 5 a5 jladll Bl of SA ypaal) 0°F
AREY) e la) Cargll) amy s il 5 1S (S eV Baaiall Y Sl Jso cilpalia)
o) Jalall 5 ja dakaie (s IS (e DD Led 50 (g A0S eSSl sall AL 2D 8
o Gl mie ge alud) gaead (goladl) Jalall Jaguss <l (o (3l 5 csliac ) Jsall
L geady ASonSall A 5 il e liall Cudia Lo 8Ll Jsa Ay jual) s GlI3S gl gl
38 (g g STV deliva g Uy (3lay Lo 5 edd i) ) laiin) J 520 488 je caind Jal e
e ABEY) (5 giady AN A gall olad AS jidie A yo Ady yai and o (il Y Jsall s
bz V) Jsall G e 5l Al s Ay poiaall jallaall g sad) 2l Jsa )l sie () 8
eahati (i 2l all 5 laill AS il dind A4l8) o5 28
: ail
EU- ) alladl (& Gt ) 4o )l CLAWEH caea (o shaSa s )l e /3¢5 583 gl candall e /o
o oYV T ) ol g 5 Yl Alae i bt Al )y ((ASEAN-NAFTA
¢
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““A Tribunal may order an interim measure of protection to preserve the
rights of a disputing party, or to ensure that the Tribunal's jurisdiction is
made fully effective, including an order to preserve evidence in the
possession or control of a disputing party or to protect the Tribunal's
jurisdiction. A Tribunal may not order attachment or enjoin the application
of the measure alleged to constitute a breach referred to in Article Y))7 or
YWY, For purposes of this paragraph, an order includes a
recommendation’’.
 ylaf 0o
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Gabrielle Kaufmann-Kohler, Aurélia Antonietti, Interim Relief in
International Investment Agreements, op.cit, p. 1.
< ksl 02V

UNCITRAL, Working Group Il (Arbitration and Conciliation), Doc.
A/CN.A/WG.II/WP.) Y4, Thirty sixth session, ¢-A March Y- +Y, Settlement
of commercial disputes: Preparation of uniform provisions on interim
measures of protection, ¥+ January Y« Y, para. ¢\, p.) Y.

kil 0%
David D. Caron, Lee M. Caplan, Oxford Commentaries on International
law: The UNCITRAL Arbitration Rules: A Commentary, Oxford University
press, Y+ VY, p. V.o,
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- laif 08
Justine Bende, The Provisional Measures Orders in International
Environmental Disputes: A Case for International Courts and Tribunals,
Nordic journal of international law, vol AA no £, Y+ Y4 pp. £¢37-0.),

i ()
Cameron A. Miles, Provisional Measures before International Courts and
Tribunals, op.cit, pp. YYY-YVA,
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)L.u\ oW
Jerome. B. EIKind, Interim Protection, a Functional Approach, Martinus
Nijhoff, The Hague/Boston/London, Y3AY, p.YY .,

)Lj ()'ﬂ‘

Karel C. Wellens, Diversity in secondary rules and the unity of
international law: some reflections on current trends, Netherlands Yearbook
of International Law, vol Yo, no ¥, Y43¢ p.Ye,
O AVY e Ayl el Ll 8 A gall Jaad) AeSaa Lidad) 3l A8l laill 8 07

D) T A il Lo plad a8 5 L 8 AaSaall &
““Whereas the Government of New Zealand also alleges that each of the
series of French nuclear testst has added to the radio-active fall-out in New
Zealand territory; that the basic principles applied in this field by
international authorities are that any exposure to radiation may have
irreparable. and harmful, somatic and genetic effects and that any additional
exposure to artificial radiation can be justified only by the benefit which
results; that, as the New Zealand Government has repeatedly pointed out in
its correspondence with the French Government, the radio-active fall-out
which reaches New Zealand as a result of French nuclear tests is inherently
harmful, and that there is no compensating benefit to justify New Zealand's
exposure to such harm; that the uncertain physical and genetic effects to
which contamination exposes the people of New Zealand causes them acute
apprehension, anxiety and concern; and that there could be no possibility
that the rights eroded by the holding of further tests could be fully restored
in the event of a judgment in New Zealand's favour in these proceedings’’

kil
Case concerning Nuclear Tests case (New Zealand v. France), ICJ Reports,
Request for the indication of measures of protection and fixing of time-
limits, Order of YY June YaVY, para YA, pp.3-) ..
Y4
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Francisco Orrego Vicuiia, The International Tribunal for the Law of the Sea
and Provisional Measures: Settled Issues and Pending Problems, op.cit, pp.
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Eva Rieter, Preventing Irreparable Harm: Provisional Measures in
International Human Rights Adjudication, Maastricht University,
Intersentia, Y+ +, pp.©1-oVv,

ki O

Christoph H. Schreuer, Loretta Malintoppi, August Reinisch, Anthony
Sinclair, Article £V: Provisional Measures, in, The ICSID Convention: A
commentary on the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, Cambridge university press,
Yool pAce
e Y el ja) 2 Agal) pulaill il daSaall a5 Plama v. Bulgaria 4 4
&_\;Lml.élmhl;abmas‘)u@}c\.n)kq\ﬂyﬁ‘)uu)my‘u\;\ﬁ\ ''''' 9 h‘)l:.lauﬁ
s Gle S50l oS Y e Y @lel jal o ccallall cucad ;) l daSadl cudaaY 5 AUl
058 O pgall e adl 2y 35 L) cile Sl Ay saitl Jsall S el o) jal g3 piSal
u\;\‘);\ u\ﬁ cu.a‘yaal\ 4 A_A‘;J u.\sl\u e.\Sa.J\ u\_)k\‘g u.n)d‘}“ u\c«\‘);\ ‘_g u\‘)k\kﬂ
Lgul sl Sl el agd dla ¥ Galdll gl e palidl Leds 3 0y
iy cile e
kil
Plama Consortium Limt v. Bulgaria, ICSID Case No. ARB/+Y/Y £, Order on
Provisional Measures, 1 September Y+ -+, paras. ¢Y, ¢¥, p. V¢,
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Ravindra Pratap, Provisional Measures and the Jadhav Case, Groningen
Journal of International Law, vol ,no Y, YV, p. ¥+ o,
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Case concerning Jadhav (India v. Pakistan), ICJ Reports, Request for the
indication of measures, Order of YA May Y+ )V, paras £¢1-¢A p.Y£Y,
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" ki

Case concerning Jadhav (India v. Pakistan), ICJ Reports, Declaration of
Judge Bhandari, Request for the indication of measures, Order of YA May

Y)YV para Y, p. YV,
ki 0%

Hugh Thirlway, Provisional Measures, In, Edgardo Sobenes Obregon,
Benjamin Samson, Nicaragua before the International Court of Justice:
Impacts on International Law, Springer International Publishing, Y+« YA, p.
2.0.
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35La8 A5 AaSaall ()55 Vg ¢ aliain) AaSaall LYY dadlge Ja3 ¢ Jsall
o) Glo Aalead ANy @llia oS5 A1 13y AV el ekl JE 13 Y
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““The Court may indicate provisional measures only if the provisions relied

on by the Applicant appear, prima facie, to afford a basis on which its

jurisdiction could be founded, but the Court need not satisfy itself in a
definitive manner that it has jurisdiction as regards the merits of the case’’.

kil

Case concerning Questions Relating to the Seizure and Detention of Certain

Documents and Data (Timor-Leste v Australia), Request for the indication

of measures, Order of ¥ March Y+ V¢ para A, p. Vo).
ylaif OV

Institute of International law, Provisional measures, op.cit, pp. YaV-Y3A,
s ()
Case concerning Anglo-Iranian Oil Co. (United Kingdom v. Iran), Order of
© July Y3e) Dissenting Opinion of Judges Winiarski and Badawi Pasha,
op.cit, p.AVv.
¢¢


https://www.icj-cij.org/files/case-related/16/016-19510705-ORD-02-00-EN.pdf
https://www.icj-cij.org/files/case-related/16/016-19510705-ORD-02-00-EN.pdf
https://www.icj-cij.org/files/case-related/16/016-19510705-ORD-01-01-EN.pdf
https://www.icj-cij.org/files/case-related/16/016-19510705-ORD-01-01-EN.pdf
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<kl OYF
Institute of International law, Provisional measures, op.cit, p. YA,
S @il Jeadidl sl 5 A RUdiger Wolfrum s Jean Pierre Cot (lualsl) Ll adl

“To come to a conclusion three steps have to be taken, namely to establish
which threshold has to be applied in deciding whether the arbitral tribunal
prima facie has jurisdiction, whether a legal dispute exists between the
parties and, fijinally, whether the Applicant in its discourse with the
Respondent has presented facts and law which allow the Tribunal to
conclude that the arbitral tribunal prima facie has jurisdiction. (...) Article
Y4+ of the Convention does not provide much guidance concerning the
threshold to be applied by the Tribunal when deciding on the question on
prima facie jurisdiction. However, the International Court of Justice has
developed jurisprudence in this respect. This case law is of relevance
beyond the Court for the jurisprudence of other international courts
including the Tribunal. We see no reason to deviate from this jurisprudence
as the Tribunal seems to do”’.
kil
ITLOS, The ARA Libertad Case (No Y+) (Argentina v Ghana), Separate
Opinion of Judges Wolfrum and Cot, Order of Y December Y+\Y, paras.
VY ONY
sl bl A sl Al und 138 5 (V)
‘‘Considering that before prescribing provisional measures the Tribunal
need not finally satisfy itself that it has jurisdiction on the merits of the case
and yet it may not prescribe such measures unless the provisions invoked by
¢0
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the Applicant appear prima facie to afford a basis on which the jurisdiction
of the Tribunal might be founded;’
kil

ITLOS, The M/V "SAIGA" (No. Y) Case (Saint Vincent and the
Grenadines v. Guinea), order of V) March Y3%A op.cit, para Y4, p.£VY. )

)L.\\ (Ve
Christoph H. Schreuer, Loretta Malintoppi, August Reinisch, Anthony
Sinclair, Article £V: Provisional Measures, op.cit, p. YV).
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laif OV
Ibid, p.VVY.
A Al AL aulls a8 8 el S Biwater Gauff v. Tanzania dsd 4
Cllall o Wa ) 8 ol 33 Calgiy Jadie lla asiy BaY Lgitlua def o akail) Cilly
AV Al Jilall s dgliadll AV 0 e il yie) aai o el Ll cielua sl
G Capeatll (8 AN A Gl Jlie W) 8 Jalgal) s2a 330 O daSad) ) cullag
Aaghall e 00y b yig s atiad s L) Cile e Ay sal  dsall 58 el A8 e £V B
ol 08 A ) ey 8 e Ll Ma) Gl o L el e galed) 13 e Y
& oxb 1) s Ase uladl Gam e G (S b gl (B dealaial G ASs
On COA e oS Al A - ol 13 e Loal deSad) Gasiel s AeSaall (aliaidl
VAL (a8 s 38 Aleadl) AV ) e claal jie) dgay o Chdlial LT -y Hkall
 Aie i da gl 84 sl Lgilalid AeSaall dus jlae 8 Alia 13 Dl
) : olile AaSadll 5 5 138
““In its request for arbitration (as subsequently amended, the latest version
bearing the date of Y) February Y::%), BGT formulated a request for
provisional measures. This is further detailed below, following a summary
of the underlying facts, as alleged by BGT. (...)The UROT has
foreshadowed a number of objections to jurisdiction and other preliminary
issues that may be presented to the Arbitral Tribunal in the early stages of
the arbitration, taking the position that these are relevant factors which
ought to caution the Arbitral Tribunal’s exercise of its discretion under
Article ¢V of the ICSID Convention, particularly given, on its case, the
absence of necessity or urgency in BGT’s request.(...) With respect to the
UROT’s specific objections, BGT disputes the UROT’s jurisdictional
objections, and further points to SCHREUER who specifically recognises
that a request for provisional measures may have to be decided by a
Tribunal before it has ruled on its own jurisdiction and that as a
consequence, a party may be exposed to provisional measures even though
it contends that ICSID has no jurisdiction. (...)It is also clear, and
apparently not in issue between the parties here, that a party may be exposed
to provisional measures even though it contends that ICSID has no
¢V
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jurisdiction. As noted on behalf of the UROT, there may be cases, however,
where the likely objections to jurisdiction might be a relevant factor in a
tribunal’s exercise of its discretion to recommend provisional measures’’.

kil
Biwater Gauff v. Tanzania LTD, ICSID Case No. ARB/+2/YY, Procedural
Order No. ¥, Y)Y March Y+ +1, paras. ¥, YY,¢V, Vs pp. Y5V )07 Y)Y,

:)) Paushok v Mongolia 4 8 iaSaall cand 138a 5 OV

““The Parties have drawn the Tribunal's attention to a number of awards
under the ICSID Convention dealing with requesY for provisional measures
under Article ¢V of that Convention and Arbitration Rule Y% under it.
(...)The Tribunal notes that the wording of Article Y1()} of the UNCITRAL
Rules is not the same as under the ICSID Convention; it leaves wider
discretion to the Tribunal in the awarding of provisional measures (“any
interim measures it deems necessary in respect of the subject-matter of the
disputej than under Article ¢V of the ICSID Rules”’.

kil
Paushok CJSC Golden East Company and CJSC Vostokneftegaz Company
v Mongolia, UNCITRAL, order on Interim measures, Y September Y« +A,
paras.v1,YV, pp.e-1.
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Ciodi Hlad g 05 Al eVl 8 dalall oda Lo Law dlls 4
I AP clalad) Lol Aol Jaed) daSaa i) Gan cdlld aay xhese gl
lallad (0 £ saladl (8 Lgie et Al Gllaludl o8y clages oSladdl Jsa5
o9y Gk Y lgdle dumgyeall Ll 3 aliidl deadll o el ¢ ol
Jio s - AY) aam gl 3 GLLYI aaf L) ) sliall 3li o)ld e
Sar ¥ pea psier clidis aag s € 1Y L Jalall 5K Y eVl oda
e i g g (paladll el cul€ 1Y Lo i @il ggagal andlal

) A gall Jaml) daSaa cund @lld ) 5) OYA
““Whereas, independently of its request regarding the preservation of its
rights, Greece requested the Court during the public sittings to indicate
interim measures of protection in order to prevent the aggravation or
extension of the dispute; whereas, before this request could be entertained,
the Court would have to determine whether, under Article ¢V of the Statute,
the Court has such an independent power to indicate interim measures
having that object.
]

Case concerning Aegean Sea Continental Shelf (Greece v. Turkey), Request
for the indication of measures, Order of V) September Y4V1 | para Y1, p. ) V.
- ylaif OV
Hugh Thirlway, The Indication of Provisional Measures by the International
Court of Justice, in, Rudolf Bernhardt, Interim Measures indicated by
International Courts, Springer-Verlag, Y44¢, p. Y.
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: Thomas Buergenthal =@l sy 2aall 138 3 O
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Adaill (e £ 3alal Aelpa o paiiy Y Al ulail) e 5V g sl ) ALl Y
Mg el e Cad g Age a5 LEY) e O 1Y L ol ) al s ) o bl
Gsiall andla) (e Y YA ety 4 e g plall ada (g kil 28y Glly o 8 )
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Gsis pansii G oanll g1 5 88 ) (a5 e ) il g ge g e sally Led A3le Y coliaill
A8 05 Y Vel oda Jie s AaSaall alel atnzad (e gliall 8 Lgd Jaail) o a1 Gkl
B e b cg 3 g g san andlal (S Y e @lally clidi s angd i GlS 1) L kil
D 38 ) a3 Gkl 5508 e phad ol 50 Ll b o gadaall e ey S
Ceailadl Cile) sy 8 ALK Ales 48 gia Aulead A g0
e e
Case Pulp Mills (Argentina v. Uruguay), Order of YV January Y- +V, Request
for the indication of Provisional measures, Declaration of Judge
Buergenthal, paras. V)V, pp. Y¢-Y1,
:Abdul G. Koroma =l (s I
Cllall e 3858 b A e e Ll o8 Ll daSaall Y oabaidY) (e a2 Jll e s 77
el Yl (A seh B aadlal (K V) @ladl a5 gt dln o (655 Y LY 4l
Sl g1 & s e Jaad 3B o) ja) ol ge gl Gal kY1 Lghses @ S Ll
Al il e dgle dailaall iy Al 5 siall Jai lay ¥ Ul da s Ay gma S
soha (ol Mad) aae A a5 Ailadll Ak o)l pe usy i e ona) QUi e £ 30Lal1 3
piall g1 et o i el Ly altlaall 3 5aalls ) ) e 308 (S g 55 gl e
&) sl e lgaia s cadde Lalialls (ol )l )l e Laliad) o dles Cargy Sl )
e lsseall e nsall Gl 3 sl il 3 o
: ail
Ibid, Declaration of Judge Koroma, para. ¢, pp. Y4-Y-.
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p ol e i Y Al ¢ laal G5l Adsal) Aol ol Uiy

oDl U e Jod sl ghall (b LAY Caplall clllas e Lo L e plal
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Ridiger Wolfrum, Provisional Measures of the International Tribunal for
the Law of the Sea, Indian Journal of International Law, vol. YV, no. ¥,

VA4V, pp. £YY-£Ye,
:JL.\‘ ()AY

ITLOS, The M/V "SAIGA" (No. Y) Case (Saint Vincent and the
Grenadines v. Guinea), order of V) March Y34A op.cit, para Y'Y, p. €37,
International tribunal for the law of the sea, Reports of judgment, advisory
opinion and orders, The M/V "SAIGA™ (No. Y) Case (Saint Vincent and the
Grenadines v. Guinea), Kluwer Law International, Y43A, p.1¢
Igor Karaman, Dispute Resolution in the Law of the Sea, Martinus Nijhoff,
Leiden/Boston, Y+ Y, p. YeA,
: Budislav Vukas =&l s 55
Bpaaly auty a5l gl s ) o 8 ) lel a Yl Gl Lad Gl kY s
G A3 e gl Gl LY e LY Alad uladl ST axiiud G AeSaall iy (5 e
L )8 daSaall 3335 Ly ) saaad sl o) 33 Qs ) gam B AT el ja) 6l sl Jilas &) a)
e m samio D5yl Jilas sl 538 () 55 cidaiall e A o gass gl
: ail
ITLOS, The M/V "SAIGA" (No. Y) Case (Saint Vincent and the
Grenadines v. Guinea), order of Y) March Y33A Declaration of Judge
Vukas, para.¥.
oY
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S0al 38l e £V Bald) aaly O 52w ¢ laal) 053l8 dlin] e YA+ Balallg
& Aabpa Jgls 8 ALl @ Sl aeldy L) cilejlie dusedl sl
e ¥4 sald) (e call daadLal) & Sua Hlaill sda Cang Ay el LBl aae
DY) e pan Al eV ATA Gl L) clejlie sl Joal) 3540 aclss
Bl Gare vaa 4l Tane ) asied Al AT e £V B2l 2l JaY)
A s ) il ) a5 B clphad 1335 o eblall G Y aSanl e
O b Y oSe Y daal 138 dagead Dlaig bl iy el ol Legia
Gun Ga el ol iy (ol b AR bty g o AaSadl ) il
O ) dasill a3t o) ag A p Aol Jadh dlaal) Lald) (e i cfanal)
liseds DLt daseall oda (GAY] aSaill Cilin ey cilae 38 M) sy
Yo Bade Qi) clejlia sl  Jsall S50 28 Jleel) ) ol

Ble o a3 saadl apaas gl daladl Jali s Ule G gl 30 8 daSaall gl 1388 5 (1)
Y Yzl dala s
““‘Considering that any action or abstention by either party in order to avoid
aggravation or extension of the dispute should not in any way be construed
as a waiver of any of its claims or an admission of the claims of the other
party to the dispute. (...) The Parties shall pursue cooperation and refrain
from any unilateral action that might lead to aggravating the dispute’’.
kil
ITLOS, Dispute Concerning Delimitation of the Maritime Boundary
between Ghana and Céte d'lvoire in the Atlantic Ocean (No. YY) Case
(Ghana/Cote d'lvoire), Order of Yo April Y+Ye para. V+Y, Y+A (V)(e), pp.

Yo,V
)L.\\ (/\2)
ICSID/¢/Rev.), ICSID Regulations and Rules, Rule Y4: Provisional

measures, ) January Y31A pp.) - .o,
oy
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: &) City Oriente v Ecuador dsad b ieSad) cuad Juw Sle O
““‘Both Article ¢V of the Convention and Rule Y4(Y) of the Rules require that
the provisional measures be necessary to preserve the rights of the
requesting party, without providing any further explanations on the subject.
This notwithstanding, the works drafted in preparation for the Convention
stated that the purpose of the provisional measures needed to be to preserve
the status quo as between the parties pending a final award by the Tribunal.
In other words, it is the Tribunal’s view that Article ¢V of the Convention
provides authorization for the passing of provisional measures prohibiting
any action that affects the disputed rights, aggravates the dispute, frustrates
the effectiveness of the award or entails having either party take justice into
their own hands. Where there is an agreement in place between the parties
that has so far defined the framework of their mutual obligations, then the
rights to be preserved are, precisely, those that were thereby agreed upon”’.
kil
City Oriente v. Ecuado LTD, ICSID Case No. ARB/+%/YY, Decesion on
provisional measures, Y% November Y« +V, para e, p. ' Y.
Calia sleal Clwd aal (&Holiday Inns V. MOrocco « dusd i «lld ¢ g 40
s Vs )l sl ) ol Ll ol galiall JlaSin (o yall Ladas) 1 el ol Al
e O o L) A gy VAV YA gy b polall B all ulail) Gliy dasad) ) 8
A IV ae (il i 3R e g lie¥l Gal kY ) decid) dalall Lilea s o e
el Alan e ghae S Ly ) aliiall e Blaal) lay ) slall 5 ecile sleall Jalii 5 caially
£ o) ginl g b sl (A8l Lingd o ja
kil
Christoph H. Schreuer, Loretta Malintoppi, August Reinisch, Anthony
Sinclair, Article £V: Provisional Measures, op.cit, p. V4Y.
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Sl Ol sle Tae Bl axe (e 3aT) WSlad) o ALY cle)l
ey e elig A5e 5l dnlad o xid of oS (e dyme 435S e Yy
el Bl 05 Laxie LY (ks Lleal Age uls a0 HSlae Cinie
iy danlel) Al e of il Ge0 lelaY) yued 4 bl 2
O Al gall AaSaally Adoll Jaal) AaSas piias 28 Lo (8 A9 (he L Gy
Aiane Lcginse dabias )

alejlia dugudl Jsall J5al 2l e Il 2l Cilige iy
o dsmanll low 068 o) (Ka gl WBlis e o bl b . L)
Balal) gaydia b Liad ays VAV ALl V) ael e 350 Ll
L oliels dlaiad 5 cabll magl e siy) e pan Al (1)(Y)YT
= aglY) ldUad) deSae of HLEYL sl ey Al julall mial b jua

s ) AaSaal) cuad ) g 0N
“Il'y a lieu d’aborder maintenant, avant de passer a I’examen de la mesure
conservatoire sollicitée par la Partie Chilienne, un autre aspect de la requéte
des Parties demanderesses, de caractere plus général et moins spécifique que
la requéte tendant a ce qu’il soit sursis a I’exécution de la Décision n°® £Y. I
s’agit du principe général, fréquemment affirmé dans la jurisprudence
internationale, judiciaire ou arbitrale, selon lequel « toute partie en litige a
I’obligation de s’abstenir de tout acte ou omission susceptibles d’aggraver le
litige ou de rendre I’exécution de la sentence a intervenir plus difficile »”’.
bl
Victor Pey Casado Fondation Président Allende c. Chilie, Affaire
CIRDI/ARB /4A/Y, op.cit, para. 1V, p. ©4Y,
)
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_)L-" (/\A)
Gabrielle Kaufmann-Kohler, Aurélia Antonietti, Interim Relief in
International Investment Agreements, op.cit, p. °YY.
o)) Sl Aailall LeSaall a3 138 5 OM
““Until further decision the Tribunal takes, pursuant to Article Y1() of the
UNCITRAL Rules, the following interim measures up to and including the
next procedural meeting beginning on YY November Y+ ) +:
(i) The Claimants and the Respondent are both ordered to maintain, as far as
possible the status quo and not to exacerbate the procedural and substantive
disputes before this Tribunal, including (in particular but without limiting
howsoever the generality of the foregoing) the avoidance of any public
statement tending to compromise these arbitration proceedings;’’
kil
Chevron Corporation and Texaco Petroleum Corporation v. The Republic of
Ecuador, UNCITRAL, PCA Case No. Y:+3-YY | Order on Interim
Measures, ‘¢ May Y+ )+, para.), p.°.
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Jake W Rylatt, Provisional Measures and the Authority of the International
Court of Justice: Sovereignty vs. Efficiency, Leeds Journal of Law &
Criminology, vol.Y, no.), Y+ Y, pp. ¢3-2+,
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Taslim O. ELIAS (=l (s Jiisall 4 o5 07
“‘Despite the Geneva Convention on the Continental Shelf of Y3°A, Article
Y (Y) and (¥) of which gives exclusive rights to the coastal State, the Turkish
Government granted licences of exploration and exploitation, that is, oil
concessions, to its national oil Company, without the consent of the coastal
State. This would appear to be prejudicial to the right of exclusivity claimed
by the latter. The obiter dictum sometimes cited from the Legal Status of
South-Eastern Greenland case (...) to the effect that even action calculated
to change the legal status of the territory would not in fact have irreparable
consequences for which no legal remedy would be available (...) must be
regarded as limited to the peculiar circumstances of that case, in which the
Court found "the state of mind and intentions” in both countries were so
"eminently reassuring" that there was no need to indicate interim measures
"for the sole purpose of preventing regrettable events and unfortunate
incidents"”. To say the least, in both Greece and Turkey today the state of

"o

mind and the intentions are far from "reassuring"’’.
: kil

Case concerning Aegean Sea Continental Shelf (Greece v. Turkey),
Separate opinion of judge Elias, Order of Y September Y4V1 p. ¥+,

- ks 03
Taslim Elias, The International Court of Justice and some contemporary
problems: Essays on International law, Springer Science, Y4AY, pp. A+-AY,
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Ibid, pp.AY-AY.
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i (1)
Paolo Palchetti, The Power of the International Court of Justice to Indicate
ProvisionalMeasures to Prevent the Aggravation of a Dispute, Leiden
Journal of International Law, vol YY, no ¥, Y« +A pp.TYV-1YA,
< <3 Nicaragua v United States of America dsad & Jiall daws e (9
ASadll
‘““Whereas on a request for provisional measures the Court need not, before
deciding whether or not to indicate them, finally satisfy itself that it has
jurisdiction on the merits of the case, or, as the case may be, that an
objection taken to jurisdiction is well-founded, yet it ought not to indicate
such measures unless the provisions invoked by the Applicant appear, prima
facie, to afford a basis on which the jurisdiction of the Court might be
founded;’’.
kil
Case concerning Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v United States of America), Provisional Measures,
order of Y+ May Y3A¢ para. Y&, p. Y V4,
1y
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D le S
Lgaai of A8 028 yaaadi iy (ol 0 Y Jall (e ST il g o Wiy g1 33 gl Al 877
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““Whereas the Court, in view of all the foregoing, considers that, prima
facie, it has jurisdiction under Article YY of CERD to deal with the case to
the extent that the subject-matter of the dispute relates to the “interpretation
or application” of the Convention; and whereas the Court may accordingly

address the present Request for the indication of provisional measures;’’.
: hal
Case concerning Application of the International Convention on the
Elimination of All Forms of Racial Discrimination (Georgia v Russia),

provisional Measures, order of e October Y« +A, para YV, p. YAA,
s le ASadl daY (e (0) YA Bl i (V)
Lgihae | 38 (S5 o) 48] g ) daSanall Gabiaia) daaay J il 8 Lot doeaal) A1 sall iy 13)°2
28 Y Ll o A gall sda ) day jall Jlad cleale (g seall chnd Sl A gal) aay Leie e
sl camdy U Al Ji o Y ssedll b el el ol 34 Yy cdaSadll alall Jsaall 8
Sl b kil dSadl (alaialy lede
ooa) dlee JA dda i Lggle il 38 (0)FA aalall salall of 5 LEYL sl
Gl b S ZOlaY) dlee a5 VAVA Gle 8 A sall Jael) AaSadl dpakaiil) ac) Gl
23 Al I oY lal G s s VAVY ale goal Gl Z3aY) any dad)
caliol A @l el alaid W) e 30 G dala 8 O35 Y ddal) 3l Gl B S ol s
Gy AaSadl g0 b Al 2 Y S Call i 3 jaa S Z3laY) 13 ¢l ga) Jis Lo
O A A gn aca Ll (5 AT 50 2085 Laie Al ) g 8 Al 71 53] 5 Y Jiienall
O Al Qs ey Vg AaSaall ) Al Alls) o 4 gal) ol 480 g (g Viaesa aSUY)
CAlhlL Dl 4 gall Caila (e AaSaall Apliadll Y 511 J sy V) (b kall
saaall 1aa g’_’a )J:Ji
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Antoine Olivier, Loubna Farchakh, Mario Prost. La Cour internationale de
Justice: commentaires de jurisprudence, Revue Québécoise de droit
international, vol Y3, no Y, Y«+¥ p. Vo<,
Legality of Use of Force (Yugoslavia v The United States of duxd 813a,
10l AaSaall &S5 America)
“Whereas in its Application Yugoslavia claims, in the second place, to
found the jurisdiction of the Court on Article YA. paragraph ©, of the Rules
of Court, which reads as follows:
"o, When the applicant State proposes to found the jurisdiction of the Court
upon a consent thereto yet to be given or manifested by the State againijt
which such application is made, the application shall be transmitted to that
State. It shall not however be entered in the General List, nor any action be
taken in the proceedings, unless and until the State against which such
application is made consents to the Court's jurisdiction for the purposes of
the case";”’
kil
Case Concerning Legality of Use of Force (Yugoslavia v The United States
of America), provisional Measures, order of ¥ June Y349, para. Y1, p. 4V£.
ol Lﬁ‘ A AL ?j ?3 s Al gall 028 Caria 40K ja) Basiall LY ) o) SAL yuasll
A e
Democratic Republic of dsd & daad) 43l camd Le 83 ) LSy il 13 8 (Y
;) Congo v. Uganda
‘““Whereas on a request for the indication of provisional measures the Court
need not, before deciding whether or not to indicate such measures, finally
satisfy itself that it has jurisdiction on the merits of the case, yet it may not
indicate them unless the provisions invoked by the Applicant appear, prima
facie, to afford a basis on which the jurisdiction of the Court might be
founded:’.
: kil
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Case concerning Armed Activities on the Territory of the Congo
(Democratic Republic of the Congo v Uganda), Provisional Measures, order

of YJuly Y+« para¥Y¥, p. VYV,

Aoife Hegart, The Trials and Tribulations of Provisional Measures of the
ICJ in Situations of Armed Conflicts: Binding but not Enforceable, Faculty
of law, University of Copenhagen, Y+\Y, pp. ¥-¢.

;)lla.'\i (099

André de Paiva Toledo, Les mesures conservatoires prescrites par 1’organe
incompétent: Une analyse du contentieux international, Revista de Derecho
de la Pontificia Universidad Cat::lica de Valparaiso, vol £¢, no Y, Y+«)e, pp.
0¢T-00. .
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gyl Y Adsall Jaall Aeas dble 30a e @Y (Ko
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Aalull sdag . Agal) Joall AeSaa 3 diadaall LihaY) aclill Glu e Ble Ay
lguadd clali (o A385a s laa) Lips AeSsall i Voo salall g
sacldl) oda ) e atsll oy Auskd g i) cluds 535 «(proprio motu)
Csllas 98 Lea JSL WSS Sla pte Bacll pe Jaine Galad g () el
oabainy) ) Gileas dlladl o3a of Y1 ((")(non ultra petita rule)
degise (A v «abRY) e alell Dbl Gl e ulal sda Jie Sl
G 38 daall sda o) s By e gagal) ddliadl) 8y puall Ciblicl Dyas

<Request for interpretation of the Judgment of November Y «th duxé & 0"
o) AaSadll
“The "gaps" which the Colombian Government claims to have discovered
in the Court's Judgment in reality are new questions, which cannot be
decided by means of interpretation. Interpretation can in no way go beyond
the limits of the Judgment, fixed in advance by the Parties themselves in
their submissions. In reality, the object of the questions submitted by the
Colombian Government is to obtain, by the indirect means of interpretation,
a decision on questions which the Court was not called upon by the Parties
to answer’’.
kil
Case concerning Request for interpretation of the Judgment of November
Y+th, in the Asylum Case(Colombia v. Peru), Judgment, YVth November
Yde. p. €.V,
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M cadall 13a Giang o i OIS 13 oS S ala dngi o ads () (s Ll

g el Ll 8yg yum calaal 1)) Aad) dee Bl Gle el 5K o) oSa

clalai L aGrand duad b Aalull s daSaall Lgd cheadin) ) Y A 3 O
o) Aol cand Al o3 & e Y wadl alie) ade Sl 1S 5a¥) sasial) CIGY )
““ Whereas, under Article Y°, paragraph Y, of the Rules of Court, the latter
"may at any time decide to examine proprio motu whether the circumstances
of the case require the indication of provisional measures which ought to be
taken or complied with by any or al of the parties"; whereas a provision of
this kind has substantially featured in the Rules of Court since YY1, and
whereas, if the Court has not, to date, made use of the power conferred upon
it by this provision, the latter appears nonetheless to be clearly established;
whereas the Court may make use of this power, irrespective of whether or
not it has been seised by the parties of a request for the indication of
provisional measures; whereas in such a case it may, in the event of extreme
urgency, proceed without holding oral hearings; and whereas it is for the
Court to decide in each case if, in the light of the particular circumstances of
the case, it should make use of the said power;(...) Whereas the issues
before the Court in this case do not concern the entitlement of the federal
states within the United States to resort to the death penalty for the most
heinous crimes; and whereas, further, the function of this Court is to resolve
international legal disputes between States, inter alia when they arise out of
the interpretation or application of international conventions, and not to act
as a court of criminal appeal; .
 laf

Case concerning LaGrand (Germany v. United States of America),
Provisional Measures, order of ¥ March Y239, Paras Y), Yo, pp. Y¢-)o,
).Lu\ AR}
Jake W Rylatt, Provisional Measures and the Authority of the International
Court of Justice: Sovereignty vs. Efficiency, op.cit, p. °A.
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Hugh Thirlway, Provisional Measures, op.cit, p. Y49,
4 i )Y /Ag 8y 2 saall Aaall Al Al e (V)Y Baladl et (JUa) dass e (09)
Al g b O 52y el (e ol il e el Al il e (el jsmgadl e
paal) Aiad oy Juans Gl Y1 aal adle 31 sail o V) Ae Ll slaicl e Y
O Aense Ailia uls U claly i) el ) Asa) el sleie) Cumd
(V) YY 5l b aaadl) gadll e G jle 5 A5 )8 alaic) AplSa) ) aliind ¢(p Skl
e gnl s i oLy et )8 Aad) ) A8l taSad) 1as (i L Led Al Lgalas (e
il 1) La el g A e ol dpdgad ol A5e il )8 (5 HAS) A gy 5Y) Ay siall (3
O (V) 580 8 5 Lill & giba yal 508 ¥ Al aSall 138 Blas & Jasi of oSy A8 gall il
e Adsall il ol Leldail @l () oS () Sars Miles A maea o5 calall 02
oo il Loy Lgtalad (glaill dad 55 Adliae 3ol j colial Zaall) o o YV okl A padia
A 5al) Jand) AeSae rgs
O «al b aal (il e oy ol e Aol 2a3Y e (VT sl s (09)
el glaia i 8 gl o ol oLl il b Al aSal) laa) J8 g ol 0
"aliaad ol EN 138 elal) ow s AR e Tyl a8 4l el 13) Adadasl)

TA




(3&‘3}0) iad>es lsl 2| R ESS g CmJyJ! r...(;d“ I g e Ladll dal

Y OY el Al aSaill e aaill sl e ()Y Bald) il
bise huti g6 o Gl ol Jaws o) assall digd Head 1l b e s
Gbphall lad) aasg dglinud cagyls Bl b @l Glb e sl catinia
Gl 238 13 diladll Baloadl Canger () g aSatl) 5 e Byl clinea
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“The Court must therefore first ascertain whether, taking account of the
facts now brought to its attention by each of the Parties, there is reason to
conclude that the situation which warranted the indication of certain
provisional measures in March Y+)) has changed since that time. If that is
so, then it will have to consider whether such a change justifies a
modification by the Court, as sought by the Parties or otherwise, of the
measures previously indicated”’.
kil
Case Concerning Certain Activities Carried Out by Nicaragua in the Border
Area (Costa Rica v. Nicaragua), Request for the Modification of the Order
of A March Y+, order of Y%V July Y)Y, para Vv, p.YY¢,
Ll sl
Serena Forlati, The International Court of Justice: An Arbitral Tribunal or a
Judicial Body? , Springer International Publishing Switzerland, Y«)¢,
pp.41-2Y,
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Gentian Zyberi, Provisional Measures of the International Court of Justice
in Armed Conflict Situations, op.cit, p.eVV.
Cad (il am Alal el s Sll) saiSU o) 6 A Sead) Al Azl 8 (Y
) AaSadll
““Whereas in that Application the Congo founds the jurisdiction of the Court
on the declarations made by the two States under Article Y7, paragraph Y, of
the Statute: (...)Whereas in its Application the Congo also contends that the
"armed aggression by Ugandan troops on Congolese territory has involved .
. violations of international humanitarian law and massive human rights
violations™; whereas it states more particularly that “the various human
rights violations perpetrated by the Ugandan Republic” have been set out in
two White Papers prepared by the Ministry of Human Rights, annexed to
the Application: and whereas it cites massacres, rapes, abductions and
murders, arrests, arbitrary detentions. inhuman and degrading treatment,
systematic looting of private and public institutions and seizure of property
of the civilian population"; (...) For these reasons, indicates, pending a
decision in the proceedings instituted by the Democratic Republic of the
Congo against the Republic of Uganda, the following provisional measures :
(Y) Unanimously, Both Parties must, forthwith, take al’ measures necessary
to ensure full respect within the zone of conflict for fundamental human
rights and for the applicable provisions of humanitarian law’’.
A
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Case concerning The Armed Activities in the Territory of the Congo
(Democratic Republic of the Congo v.Uganda), Provisional Measures,
Order of Y July Y+« paras ¥, £&¢V, pp. )Y, €V,
Drshl G 5onS Al 9 150 Ll JISY OIS Adsal) Jaall AeSae o JSA Ly jaay (0
e Mo caaniall aedl ussi ) il leall Lhoa sy Al sl o gl 2ol g8 o) jia)
By Gyl Jeall o ldl Slen) e lealal ssled @by (e das pdll il e Sl
Ge dpall gl 8 s Abiay s 4y LIy L) Ty LealSal (e apaall 8 AaSadll i s
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A8 B aiaall Ol Jady Guss dolead) Jlae g 55
: kil
Aaa glad) (A gall o lal ae) 58 o) 5V Glana 8 A gall Jaal) daSaa g0 cpumn AR e
YOY_YoY acY e Yo )Y aaall el Jal
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Al daclaall 3aLY) 48 e Aanlill Balal) cmliall o) 3 Al e 85U Llasll s
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“Whereas in this Application the Congo recalls that it has made a
declaration recognizing the compulsory jurisdiction of the Court in
accordance with Article Y7, paragraph Y, of the Si statute of the Court; and
whereas it states that the Rwandan Government 'has made no such
declaration of any sort"; whereas in the Application the Congo, referring to
Article Y1, paragraph ), of the Statute, relies, in order to found the
jurisdiction of the Court, on Article YY of the International Convention on
the Elimination of All Forms of Racial Discrimination of ¥ March Y411
(hereinafter the "Convention on Racial Discrimination™), Article Y9,
paragraph ), of the Convention on the Elimination of All Forms of
Discrimination against Women of YA December Y4V. (hereinafter the
"Convention on Discrimination against Women"), Article YX of the
Convention on the Prevention and Punishment of the Crime of Genocide of
% December Y3 ¢A (hereinafter the "Genocide Convention™), Article Yo of
the Constitution of the World Health Organization of YY July Y31
(hereinafter the "WHO Constitution™), Article XIV, paragraph Y, of the
A
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Constitution of the United Nations Educational, scientific and Cultural
Organization of Y1 November 1Yd¢e (hereinafter the "UNESCO
Constitution™) (as well as ,Article 4 of the Convention on the Privileges and
Immunities of the Specialized Agencies of Y)Y November Y3£¢V, which is
"also applicable to Unesco), Article Y+, paragraph ), of the Convention
against Torture andl Other Cruel, inhuman or Degrading Treatment or
Punishment of Y+« December Y4A¢ (hereinafter the "Convention against
Torture"), and Article V¢, paragraph Y, of the Montreal Convention for the
Suppression of YJnlawful Acts against the Safety of Civil Aviation of YY
September Y4V ) (hereinafter the "Montreal Convention");”’.

: kil
Case concerning The Armed Activities in the Territory of the Congo (New
Application: Y:+Y) (Democratic Republic of the Congo v.Rwanda),
Provisional Measures, Order of Y+ July Y+«+Y, para Y, p.YY-.

D) AaSaall caad ¢(Ulailie i Luala) Ao laadl 3aLY1 Aoy o aie 48 gulai 4l 4
*“ In the present case, The Gambia seeks to found the jurisdiction of the
Court on Article Y1, paragraph ), of the Statute of the Court and on Article
IX of the Genocide Convention (see paragraph Y above). The Court must
therefore first determine whether those provisions prima facie confer upon it
jurisdiction to rule on the merits of the case, enabling it — if the other
necessary conditions are fulfilled — to indicate provisional measures. (...)
The Court indicates the following provisional measures: “()) Unanimously,
The Republic of the Union of Myanmar shall, in accordance with its
obligations under the Convention on the Prevention and Punishment of the
Crime of Genocide, in relation to the members of the Rohingya group in its
territory, take all measures within its power to prevent the commission of all
acts within the scope of Article Il of this Convention, in particular: (a)
killing members of the group; (b) causing serious bodily or mental harm to
the members of the group; (c) deliberately inflicting on the group conditions
of life calculated to bring about its physical destruction in whole or in part;
and (d) imposing measures intended to prevent births within the group;(...)
(Y) Unanimously, The Republic of the Union of Myanmar shall, in relation
to the members of the Rohingya group in its territory, ensure that its
military, as well as any irregular armed units which may be directed or
supported by it and any organizations and persons which may be subject to
its control, direction or influence, do not commit any acts described in point
(V) above, or of conspiracy to commit genocide, of direct and public - © -
incitement to commit genocide, of attempt to commit genocide, or of
complicity in genocide;’’
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: hal

Case concerning Application of the Convention on the Prevention and

Punishment of the Crime of Genocide (The Gambia v. Myanmar),
provisional measures, order of YY January Y+ Y+, paras Vv, AT, pp. 1Yo,

Gt £ 9 pa e Dlad aay 433 an 3 Sl Jsall ()38 ac) 8 i) o s of L i

o Lalel o Aol oda clShian il Ala b Lawl Llle ) a5 aY) Agall 1)
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Gentian Zyberi, Provisional Measures of the International Court of Justice

in armed conflict situations, op.cit, p.eV4.
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Jerome. B. Elkind, Interim Protection, a Functional Approach, op.cit, pp.
YYV,YYA-YY.,
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““Whereas the power of the Court to indicate provisional measures under
Article €Y of its Statute “presupposes that irreparable prejudice shall not be
caused to rights which are the subject of a dispute in judicial proceedings”
(...) Whereas the power of the Court to indicate provisional measures will
be exercised only if there is urgency in the sense that there is a real risk that
action prejudicial to the rights of either party might be taken before the
Court has given its final decision. (...) Whereas, nevertheless, the rights in
question in these proceedings, in particular those stipulated in Article ©,
paragraphs (b) and (d) (i) of CERD, are of such a nature that prejudice to
them could be irreparable; whereas the Court considers that violations of the
right to security of persons and of the right to protection by the State against
violence or bodily harm (Article ©, paragraph (b)) could involve potential
loss of life or bodily injury and could therefore cause irreparable prejudice;
whereas the Court further considers that violations of the right to freedom of
movement and residence within a State’s borders (ibid., paragraph (d) (1))
could also cause irreparable prejudice in situations where the persons
concerned are exposed to privation, hardship, anguish and even danger to
life and health; and whereas the Court finds that individuals forced to leave
their own place of residence and deprived of their right of return could,
depending on the circumstances, be subject to a serious risk of irreparable
prejudice;’’. :
: kil
Case concerning Application of the International Convention on the
Elimination of all forms of racial descrimination (Gorgia v. Russian
Fedration), provisional measures, order of Yo October Y«+A, paras ‘YA,
VY4 VEY pp. YAY,Yan,
Lyl el
Iryna Marchuk, Case note: Application of the International Convention on
the suppression of terrorism and Application of the International Convention
on the Elimination of all forms of racial descrimination (Gorgia v. Russian
Fedration), Melbourne Journal of International Law, vol YA, noY, Y.V,
pp.Y)-YY,
v
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““The condition of urgency is met when the acts susceptible of causing
irreparable prejudice can “occur at any moment” before the Court rules on
the merits.(...) The Court must therefore consider whether such a risk exists
at this stage of the proceedings. (...)The Court is not called upon, for the
purposes of its decision on the request for the indication of provisional
measures, to establish the existence of breaches of CERD, but to determine
whether the circumstances require the indication of provisional measures for
the protection of rights under this instrument. It cannot at this stage make
definitive findings of fact, and the right of each Party to submit arguments
in respect of the merits remains unaffected by the Court’s decision on the
request for the indication of provisional measures’’.
iyl il
Case concerning Application of the International Convention on the
Elimination of all forms of racial descrimination (Qatar v. Russian
Fedration), provisional measures, order of Y¥ July Y+YA, paras 1), 1Y, pp.
£YA-£Y4
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Shabatai Rosenne, Provisional Measures in International Law: The
international Court of Justice and The International Tribunal for the law of
the Sea, Oxford University Press, Y+ 2, p. €2,
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Antonios Tzanakopoulos, Provisional Measures Indicated by International
Courts: Emergence of a General Principle of International Law, Revue
hellénique de droit international, vol eV, Y«+ ¢ p. VY,
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Peter Tomka, Gleider | Hernandez, Provisional measures in the International
Tribunal for the Law of the Sea, in, Coexistence, cooperation and solidarity,
Liber Amicorum Rudiger Wolfrum. Leiden: Brill, Y+YY, pp. YYIV-YVIA,
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Ridiger Wolfrum, Article 42, in, Patibandla Chandrasekhara Rao, Philippe
Gautier (eds), The Rules of the International Tribunal for the Law of the
Sea: A Commentary, Martinus Nijhoff Publishers, Y+ +3, pp. Y1.-Y1),
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Considering that it may be necessary for the Tiibunal to request further

information from the parties on the implementation of provisional measures

and that it is appropriate that the President be authorized to request such
information in accordance with article 42, paragraph Y, of the Rules;

: kil

ITLOS, The M/V "SAIGA" (No. Y) Case (Saint Vincent and the

Grenadines v. Guinea), provisional measures, order of ) March Y34A para

[~} ', p V‘l
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Peter Tomka, Gleider | Hernandez, Provisional measures in the International
Tribunal for the Law of the Sea, op.cit, p. V14,
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““The Tribunal may prescribe provisional measures under article Y%,
paragraph ©, of the Convention only if the provisions invoked by the
Applicant prima facie appear to afford a basis on which the jurisdiction of
the Annex VII arbitral tribunal could be founded, but need not definitively
satisfy itself that the Annex VII arbitral tribunal has jurisdiction over the
dispute submitted to it”’.
The M/T “San Padre Pio” Case (Switzerland v. Nigeria), Provisional
Measures, Order of 4 July Y+14, para ¢o,p. 'V,
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Marius Torsteinsen Grgnnbakk, The Prescription of Provisional Measures
under Article Y4+ of the Law of the Sea Convention, Thesis, The Artctic
University of Norway, Y+« YA p. 'V,
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Peter Tomka, Gleider | Hernandez, Provisional measures in the International
Tribunal for the Law of the Sea, op.cit, p. Y Y- €,
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Uruguay had failed, prior to the present proceedings or at some later stage,
fully to adhere to these provisions, any such violations would not be capable
of being remedied at the merits stage of the proceedings;’’
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*“ To use the words of the ICSID Tribunal in Plama, the continuation of the
Jordanian proceedings in no way affects the issues involved in this
arbitration or its outcome. Even an unfavourable outcome of the Jordanian
Proceedings for the Claimants ‘will have no foreseeable effect on the
Arbitral Tribunal’s ability to make a determination of the issues in the
arbitration’. Furthermore, this Tribunal would have jurisdiction to determine
that the decisions of domestic tribunals are in breach of the international
obligations embodied in the BIT’.
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““The Court observes finally that in the third submission Germany requests
the Court to adjudge and declare only that the United States violated its
international legal obligation to comply with the Order of ¥ March Y334: it
contains no other request regarding ihat violation. Moreover, the Court
points out that the United States was under great time pressure in this case,
due to the circumstances in which Germany had instituted the proceedings.
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The Court notes moreover that at the time when the United States
authorities took their decision the question of the binding character of orders
indicating provisional measures had been extensively discussed in the
literature, but had not been settled by its jurisprudence. The Court would
have taken these factors into consideration had Germany's submission
included a claim for indemnification’’.
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Case concerning LaGrand (Germany v. United States of America),
Judgment, para Y1, p. o+ A,
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““The Court recalls that, where it “has jurisdiction to decide a case, it also
has jurisdiction to deal with submissions requesting it to determine that an
order indicating measures which seeks to preserve the rights of the Parties to
this dispute has not been complied with” (see LaGrand (Germany v. United
States of America), Judgment, 1.C.J. Reports Y+ +), p. £¢A¢ para. ¢°). It
follows that the question of compliance by both Parties with the provisional
measures indicated in this case may be considered by the Court in the
principal proceedings, irrespective of whether or not the respondent State
raised that issue by way of a counter-claim. The Parties thus remain at
liberty to take up this issue in the further course of the proceedings. The
Court, accordingly, finds that there is no need to entertain Nicaragua’s
fourth counter-claim, as such’’.
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Niki Aloupi, ITLOS procedural rules: Between change and stability,
Questions of International law, vol 1Y, Y+Y4, pp. YY-YY¥,
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Mihajlo Vucic, Binding effect of provisional measures as an inherent
judicial power: An example of cross-fertilization, op.cit, p. Y¥°.
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Chester Brown,The Cross-Fertilization of Principles Relating to Procedure
and Remedies in the Jurisprudence of International Courts and Tribunals,
Loyola of Los Angeles International and Comparative Law Review, vol Y+,

noY, pp. YYV,YYY,
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Radiger Wolfrum, Provisional Measures: International Tribunal for the Law
of the Sea (ITLOS), Oxford Public International Law, Y+ Y4, p.A,
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Ruadiger Wolfrum, Article 22, in, Patibandla Chandrasekhara Rao, Philippe
Gautier (eds), The Rules of the International Tribunal for the Law of the
Sea, op.cit, pp. Y1:-Y1),
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““ The failure of a State to comply with provisional measures prescribed by
ITLOS is an internationally wrongful act. According to the Commentary to
the Articles on State Responsibility, where a binding judgment of an
international court or tribunal imposes obligations on one State party to the
litigation for the benefit of another State party, that other State party is
entitled, as an injured State, to invoke the responsibility of the first State
(...) The Tribunal notes that the ITLOS Order obliged Russia to act
promptly in this regard. This established a positive obligation on Russia to
ensure promptly that the individuals could leave its territory. The Tribunal
finds that the YV-day delay did not meet the promptness requirement. The
Tribunal considers that the fact that the individuals could not leave the
territory for almost one month demonstrates insufficient effort on the part of
Russia positively to ensure that the individuals could leave the country. This
failure is exacerbated by the fact that the individuals had already been
detained for significant periods of time. The Tribunal finds that Russia
breached this aspect of Paragraph (Y)(b) of the dispositif of the ITLOS
Order. .
Case concerning Arctic Sunrise The Kingdom of the Netherlands v. The
Russian Federation, PCA Case N¢ Y+ Y£-+Y Award of Y ¢ August ¥+ )°, para
YYV, p. AL,
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Marius Torsteinsen Grgnnbakk, The Prescription of Provisional Measures
under Article Y4+ of the Law of the Sea Convention, op.cit, p.°Y.
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““In its final submissions, Cote d’Ivoire “requests the Special Chamber ... to
declare and adjudge that Ghana has violated the provisional measures
prescribed by [the Special] Chamber by its Order of Yo April Y:Ye”
(hereinafter “the Order”). Coéte d’Ivoire further requests the Special
Chamber “by way of reparation, to declare that by failing to comply with the
Order imposed on it, Ghana has committed an internationally wrongful act
engaging its responsibility”.(...) According to the information
communicated to it, the Special Chamber notes, however, that drilling
activities had been carried out by Ghana or under its control on wells
already drilled. These drilling activities constitute “ongoing activities for
which drilling has already been carried out” and are covered by paragraphs
44 and Y+ of its Order of Yo April Y+, (...) The Special Chamber
therefore concludes that, pursuant to the Order, no “new drilling” by Ghana
or under its control has been carried out in the disputed area. (...)The
Special Chamber observes, however, that Ghana did not immediately
provide all the information requested by Cote d’Ivoire and that it did so only
after the President of the Special Chamber requested it to comply by letter
dated YY September Y+ )1, The Special Chamber nevertheless considers that
such conduct cannot reasonably be considered to constitute a violation of
the measures prescribed in the Order of Yo April Y+Ye>’,

 laf

ITLOS, Dispute Concerning Delimitation of the Maritime Boundary
between Ghana and Cote d’Ivoire in the Atlantic Ocean (No. YY) Case
(Ghana v Cote d’Ivoire), Judgment of YY September Y+VV, paras. 1¥e,10),
LCANR Y- pp. Y14-Vve,
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Mihajlo Vucic, Binding effect of provisional measures as an inherent
judicial power: An example of cross-fertilization, op.cit, p. YY1,
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Alan Redfern, Martin Hunter, Law and Practice of International
Commercial Arbitration, Sweet & Maxwell, ¢ Edition, Y+« £, p. Y'Y,
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Christoph H. Schreuer, Loretta Malintoppi, August Reinisch, Anthony
Sinclair, Article £V: Provisional Measures, in, The ICSID Convention: A
commentary, op.cit, p.V1£.
s ) ASaal) cuad as (VA9
““While there is a semantic difference between the word ‘recommend’ as
used in Rule Y4 and the word ‘order’ as used elsewhere in the Rules to
describe the Tribunal’s ability to require a party to take a certain action, the
difference is more apparent than real. It should be noted that the Spanish
text of that Rule uses also the word “dictacion”. The Tribunal does not
believe that the parties to the Convention meant to create a substantial
difference in the effect of these two words. The Tribunal’s authority to rule
on provisional measures is no less binding than that of a final award.
Accordingly, for the purposes of this Order, the Tribunal deems the word
‘recommend’ to be of equivalent value as the word ‘order’’.
: kil

Emilio Agustin Maffezini v. Kingdom of Spain, ICSID Case No ARB/4V/Y,
Decision on Provisional Measures, YA October Y444, para 4, p.¥.
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““Cette disposition n’est pas une innovation dans 1’histoire de la juridiction
internationale ; elle est directement inspirée par ’article ¢) du Statut de la
Cour Internationale de Justice, d’ou I’intérét particulier que peut présenter
I’examen des décisions rendues dans le passé par cette Cour et sa
devanciere, la Cour Permanente de Justice Internationale, en matiére de
mesures conservatoires ou provisoires. Divers commentateurs s’étaient
fondés sur une interprétation littérale de 1’article ¢V de la Convention (ainsi
que sur la méthode, discutable, d’interprétation que constitue le recours aux
travaux préparatoires, ou le terme « prescribe » finit par étre remplacé par «
recommend ») pour en déduire que la recommandation adressée aux Parties
par le Tribunal Arbitral n’aurait pas de caractére obligatoire, a la différence
des sentences arbitrales (et des ordonnances de procédure) émanant du
méme Tribunal. (...) Dans son arrét du YV juin Y.<), dans l’affaire
LaGrand—Allemagne contre Etats-Unis d’Amérique, la Cour Internationale
de Justice a été appelée a se prononcer pour la premiére fois « sur les effets
juridiques de [ses] ordonnances rendues en vertu de ’article ¢) de son
Statut—dont D’interprétation a fait 1’objet d’abondantes controverses
doctrinales. Aprés avoir interprété 1’article ), la Cour dit que ces
ordonnances ont force obligatoire ». (...) Il ressort de ce qui précede que les
mesures conservatoires ont, notamment ou principalement, pour but de
préserver ou protéger ’efficacité de la décision a intervenir sur le fond, donc
d’éviter de « porter préjudice a I’exécution de la sentence » et/ou
d‘empécher que, de fagon unilatérale, une Partie par action ou omission
porte atteinte aux droits éventuels de la Partie adverse’’.
: il
Victor Pey Casado Fondation Président Allende c. Chilie, Affaire
CIRDI/ARB /4A/Y, Decision sur les Mesures Conservatoires sollicitées par
les Parties, Y© Septembre Y+ ), para e, p. V1.
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Dana Renée Bucy, How to Best Protect Party Rights: The Future of Interim
Relief in International  Commercial ~ Arbitration  Under the Amended
UNCITRAL Model Law, American University International Law Review

Yo no.Y, Y+V. pp.edv-edg,
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James E Castello, Rami Chahine, Enforcement of Interim Measures, in, J
William Rowley QC, The Guide to Challenging and Enforcing Arbitration
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prevail over the general power in Article Y1 of the UNCITRAL Rules”’.
EnCana Corp. v. Government of Ecuador, UNCITRAL, LCIA Case No
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Antonio R. Parra, The History of ICSID, Oxford University Press, Y+\Y, p.
YVA
R. Rayfuse, ICSID Reports: Volume ¢: Reports of Cases Decided under the
Convention on the settlement of Investisment disputes between States and
Nationals of Other States, ) 41e, Cambridge University Press, Y44V, p. ¢V,
<3 « Chevron and Texaco Petroleum Company v. Ecuador iszé (%)

D) AaSadll
““The Tribunal determines that: (i) Article Y1 of the UNCITRAL Rules
(forming part of the arbitration agreement invoked by the Claimants under
the Treaty) permits this Tribunal, at the request of a Party, to take interim
measures (established in the form of an order or award) in respect of the
subject-matter of the Parties’ dispute; (ii) Article YY()) of the UNCITRAL
Rules permits this Tribunal to make (inter alia) an award in the form of an
interim award; (iii) Article YY(Y) of the UNCITRAL Rules provides that any
award by this Tribunal is final and binding on the Parties, with the Parties
undertaking to carry out such award without delay; and (iv) Articles VI.¥(1)
of the Treaty provides (inter alia) that an award rendered by this Tribunal
pursuant to Article VI.Y(a)(iii) of the Treaty under the UNCITRAL Rules
shall be binding on the parties to the dispute (i.e. the Claimants and the
Respondent), with the Contracting Parties (i.e. here the Respondent)
undertaking to carry out without delay the provisions of any such award and
to provide in its territory for its enforcement;”’.
Chevron Corp. and Texaco Petroleum Company v. Republic of Ecuador,
UNCITRAL, PCA Case No. Y:+3-Y¥  Second interim award on interim
measures, 1 February Y+ VY, para ), p.Y.
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“The Tribunal determines that the Claimants shall be legally responsible,
jointly and severally, to the Respondent for any costs or losses which the
Respondent may suffer in performing its legal obligations under this Second
Interim Award, as may be decided by the Tribunal within these arbitration
proceedings (to the exclusion of any other jurisdiction); and further that, as
security for such contingent responsibility the Claimants shall deposit within
thirty days of the date of this Second Interim Award the amount of US$
Ouvyrevyevv, v (United States Dollars Fifty Million) with the Permanent
Court of Arbitration in a manner to be designated separately, to the order of
this Tribunal”.
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