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THE SUSPECT'S RIGHT TO DEFENSE BETWEEN ISLAMIC LAW
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Research Summary
The suspect's right to defense between Islamic law and
positive law
Comparative study

One of the most important rights in Islamic law and international
conventions i1s the human right to defend himself, whether this defense
1s a legitimate defense against an attack that constitutes a crime that
threatens him in himself or his money, or it is a legal defense against the
suspicions or accusations that befall him. Therefore, Islamic Sharia and
many constitutions and procedural legislations in the countries of the
world have guaranteed him this right through a lawyer who accompanies
him whenever his question is started by the police officer, and if this
right is recognized by the accused, at the stage of investigation and at
the stage of trial in all legislations without exception, The right of the
suspect At the stage of gathering inferences to accompany a lawyer,
controversy and discussion arose in jurisprudence and the judiciary, and
some legislations approved it without others. Even the legislation that
approved it, it included texts that disrupt this right in certain cases,
which are the restrictions on the exercise of this right, how to verify
their existence, and what are the conditions necessary for the validity of
these restrictions. Hence the importance of this study in dealing with the
extent of the suspect’s right to the assistance of a lawyer at a time when
these procedures include compromising his freedom and right of
movement, and reliance on the evidence derived from it in the
conviction with the sufficiency of these procedures in many
misdemeanors to file the case to the court without a preliminary
investigation to In addition, the suspect was subjected to many
procedures that involve insulting, degrading and torturing him. Also,
this study directs the judicial police officer to the behavior that must be
followed with the suspect so that he is not subject to criminal, civil and
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disciplinary responsibility, and in addition to the invalidity of the
procedure he took, and consequently the invalidity of the evidence,
Therefore, many legislations, especially European and American, have
given the suspect the right to seek the assistance of a lawyer at this stage
to confront these procedures, and to be a watchdog over the judicial
officer in preventing torture and ill-treatment that motivates him to
confess, and explain to the suspect his rights and constitute procedural
immunity against incriminating the suspect himself
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The suspect is the person detained upon the suspicion in committing a crime or
with regard to whom a resolution on the selection of precautionary measure is
adopted.
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Suspect is a person who because of his act or condition on the basis of initial
proof can reasonably be suspected of being a perpetrator of a criminal act.
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Suspect is a person who is believed to be the one who committed a crime being
investingated.
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The suspect is linked with o crime the investigation authorities possess some

strony reasons to consider him the one who committed a crime or played an
important role in the crime.
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Accused becomes o convicted person if he is Pronounced guilty vor
committing a cri8me in final verdiet.
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Available at: http: // Blog: Dictionary. Com */ gour — word — wendenesday /
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in pre — trail criminal proceedings, its http: / www. Juridicainternational. Eu /
? 1d = 14990.
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"Access to a lawyer helps to ensure the protection of the national law extends

to those at the mercy of the state".
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The function of the right of access to a lawyer for detainees is not only to
prepare the defence in criminal cases but also to provide an independent
presence during detention and questioning (whether or not associated with
criminal proceedings) the presence of lawyer can help to ensure the detained
person,s rights to safety and dignity are respected and that the authorities do
not exceed their legal powers see the report of the accociation for the
prevention of torture: legal briefing series: the right of access to lawyers for
persons deprived of liberty March 2010. P. 2
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() A preliminary investigation is process that take place immeditately after a
crime has been committed en which police or investigators determine whether
there is sufficient evidence or cause to identify and charge any suspected
undividuals.
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() Rassat (M.L.); traité de procéclure P.U.F. 2001. P. 538.
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Suspecte intéressée a l'affaire de faire disparaitre de preuves ou
d,en creer de fausses; ou soustraire un t€émain a une pression de son
entourage.

()" Répondent & une évidente triple nécessité:

(a) démontrer tout de suite Linanité de plaints ou denonciations fantaisistes ou
peu susceptibles de suites efficaces.

(b) permettre au ministere public d,apprecier avec des informations etayées
l,opportunité de la poursuite.

(c) éviter d,ouvrir des instructions inutiles dans les domaines ou l,instruction
préparatoire n,est pas obligatoire/ Voir rassat (M.L.); traite de procedure
penal presses universitatires de France édition 2001 P. 527.
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() Rassat (M.L.): Traite de procédure Op. Cit., No. 329 P. 525.
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Art — 75 les officiers de police judiciaire precédent a dés enquétes préliminaries
soit sur les instructions du procureur de la republique soit d,office".
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() Buisson (J.); controles et verification d,identite, jurisclasseur procedure

pémal. 1999, P. 150.
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) Rassat (M.L.) Traité de procedure Op. Cit., P. 540.
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Redress of the power imbalance between the authorities and the detained

deterrence of torture and other ill — treatement.

s g (3] 3Ly oSl sl e Jaladll e 5yl —
Capacity to address arbitrary improperly justified detention.
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Ability to provide an alternative record of interviews to ensure the integrity of
any evidence gathered.
See human rights committee general comment 20 of 10 March 1992 and
committe against torture general comment 2 of 24 Junuary 2008.
() Rassat (M.L.): traité de procédure pénal Op. Cit., P. 528.
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(" Art 15 — la police judiciaire comprend:
1 — les officiers de police judiciaire.
2 — Les agents de police judiciaire et les agents de police judiciaire adjoints.
3 — les fonctionnaires et agents auxquels sont attribuees par la loi certaines
functions de police judiciaire.
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W A 61.2 (L. n° 2011 — 392 du 14 Avr. 2011, en vigueur le 1° Juin 2011) La
garde a vue est une mesure de contrainte déidée par un officier de police
judiciaire, sous le existe une ou plausieurs raisons plausibles de soupgonner
qu'elle a commis ou tenté de commettre un crime ou un délit puni d'une peine
d'emprisonnement est maintenue a la disposition des enquéteurs.

Cette mesure doit constituer 1'unique moyen de parvenir a I'un au moins des
objectifs suivants:

1° Permettre l'exécution des investigations impliquant la presence ou la
participation de la personne;

2° Garantir la presentation de la personne devant le procureur de la République
afin que ce magistrate puisse apprécier la suite a donner a l'enquéte;

3° Empécher que la personne ne modifie les preuves ou indices matériels;

4° Empécher que la personne ne fasse pression sur les témoins ou les victimes
ainsi que sur leur famille ou leurs proches;

5° Empécher que la personne ne se concerte avec d'autres personnes
susceptibles d'étre ses coauteurs ou complices;

6° Carantir la mise en oeuvre des mesures destinées a faire cesser le crime ou le
delit.

@ Article 23 — Any Police officer may without an order from a magistrate and
without a warrant arrest (A) any person who has been concerned in any
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offence committed anywhere in Malaysia which is aseizable offence under
any law in force in that part of Malaysia in which it was committed or against
whom a reasonable complaint has been made or credible information has been
received or a reasonalbe suspicion exists of his having been so concerned.

(" Article 495. Apeace officer may arrest without warrant any person who has
committned an indictable offence of who on reasonable grounds he believe
has committed or is about to commit an indicable offence.

@ A person who is suspected of committing such a crime for which a

punishment can he imposed including holding in a disciplinary battalion
detention imprisonment for a certain period of time or life imprisonment — the
defendant who has violated the conditions of the precautionary measure
applied.
@) Any peace officer may arrest without warrant persons found in suspicious
places and under circumstances which reasonably show that such person have

been guilty of some felony violation if title 9 chapter 42 pennl code.
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()" Section 41 any police officer may without on order from a magistrate and
without a warrant arrest any person who has been concerned in any
congnizable offence or reasonable complaint has been made or credible

information hat been received of a reasonable suspicion exists.

Article 901 — 15 A law enforcemtnt officer may arrest a person without

warrant when a felony has been committed and he reasonably believes that

person committed in.

A police officer many arrest a person who has committed a felony without

warrant.

@ Cass Crim II Juill 1994 Bull crim No. 273.

®) Cass Crim 13 Oct 1998 No. 98 — 82 — 522 Pourvoi C/ch Acc Bordeaux. 28
Avr 1998 Juris Data No 004236 J.C.P. Fever 1999 No. 33. P. 22.

© Cass Crim 23 Juill 2008 No 8 — 81 — 832,

@
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(D" Crim 7 Déc 2004 Dr. Pén 2005 Note Maron: Crim 9 Avr 2008 No. 7 — 86 —
706.

Cass Crim 22 Mai 2001 Procureur General press la cour d'appel de douai juris
data No 2001 — 101641.

@) J.C.P. Octobre 2001 P. 25.

@ Cass Crim 1 ere Mars 2006 No. 6-80-503 Juris Data No 2006 — 032596 Bull
Crim 2006 No. 62.

Qu, une personne qui se présente sur convocation peut dés lors qu.elle

@

®

'accepte etre entendue a déux reprises tout en demeurant librement dans les
locaux de plice pendant l'intervalle séparant ces daux auditions meme si
pésent contre elle des soupcons sérieux d,avoir commis une infraction voir
(Cass Crim 16 Juin 2009 No. 8-87074 Juris Data No 2009. 049209 Voir Assi
Cass Crim 13 Mai 2009 No. 08-86-103. Cass Crim 27 Janv 2010 No. 08-
88537 Juris Data No. 1010-000773.
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" La cour europeénne des droits de L'homme a rappelé pendant la période
etudiee Voir C.E.D.H. 26 Mai 2009 No. 17367/02 Naif Demirci C/Turquie —
CEDH 30 Juin 2009 No. 16234/04 Fusun Frdogan et A.C./Turquie — CEDH
28 Juill 2009 No. 27803/02 Argac/Turquie CEDH 20 Mai 2010 No. 20259/06
Aytimur C/Turquie.

@ Cass Crim 2 sept 2004 No 3 — 86 — 721; Cass Crim 6 Mai 2003 No 2 — 87 —
567 Bull. Crim No 93 "en revanche le placement en gard¢ a vue s,impose a
l'egard d,une personne mise sous la contrainte a la disposition de Lofficier de
police judiciaire pour les nécessités de l,enquéte et voir Cass Crim 13 Fevr
1996 Bull. Crim 1996 No 174 Dr. Pen. 1996 Comm 143 Note A. maron.
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5l cArrestation agle Loasie sl ¢oragio 15355 of (09 Aoyl Cayud i (153553
.(i)gsh'aé b Detention (i siae

leias AV el Gy Baiaill oy Uals 38 00581 cpinpetl) cpda o Jaadlg
G aangan ehal ga Baaaill ol Jedll ) Vitus Merle ¢ JS Laad caadg . Calainy)

()" Leigh (L.H.): La convention Europeen Des Droits De 'homme de Delais en
matiere de reteention policiere Gard Avue et Detention provsoire. Note Sur le
droit an glais Rev. Sc. Crim 1989, T. L. P. 44.

Lbel) bl LIS cdsliall clelyaY) opls 6 Galadl) e Jaintl tasans 2yl xe JuS .2 ()

S G OV AAA cddayall Akl

®) Desson; La police judiciaire et le code de procedure penal D. 1958 Chr. P.
137.

Et Parra; traite de procédure pénal policiere etude therorique et pratique, Paris

1960 P. 272.
@ Bauzat et pinatel; traité de droit pénal et criminologie t. IT Paris 1970 P. 1181.
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O YY) pen Aaje 3yl Aoall il ehal sl adie e 4l g
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.(°)Capture arcs o cArrestation Liad _uls Retenir laials Mantenier
Ons Bl Gl g Jaeail) Lo cudald a8 ulaypenll sda e 1SS (o JasDlg
abie 4l adped o pandll Wl Jaaanl) i ) dlia of daal (o)A 8yl Jasaiilly assll

" Merle et vitu; Traite de droit criminal t. Il Procédure penal 3 eme ed Paris
1985 P. 815.

@ Chambon; Note sur Cass. Crim 17-3-1960 Précité,

@) Rivero; les libertes publiques. Paris 1983 P. 35.

@ Montreuil; Les arrestations Revue de police national No. 109 Mars 1979 No
109. P. 9.

®) Voir I'enquéte de polic S.C.T.L.P. Paris P. 213.
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()" Samy Abdel Karim; La protection des droits et des libertes individuals au

cours de la phase policiaire des investigations en droit compare Francaise et
Egyptien thése pour le doctorat univ. De Rennes I 4 Avril 2001.

@ Jean Pradel; les droits de la personne sucpects ou poursuivie depuis la loi No
93 — 1013 Du 4 Aout 1993 modifiant celle de 4 Janvier 1993 Chorn P. 307.
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.As the suspect befor the first interrogation lsainy) J 453Gl sac Lol

o et /8l 8 S Call laan)il dlgs il (e V4 Balal) Coialg
e O 51 (s s o)lidl (e plae sae L sl ey i o g Bl 8 4 4l
Oailaes 4508 Baclise LA 3a 4ld Aalal) i) pdy o 0

O e oann ¥[8 Lgni 8 67 sl an g I il clehaY) G538
s ¢onflay dland ia dic ¢ laall alae 5L (ha dusdy e o) G 3l 4 48 4nial)
e pals (g sl gal) ady (Il Oglall e ¥ =Y =) sl €9 salall el
O saiad Jsl U8 4salae

5Lt (e iy iy of 4 and asial) of ) Lal adl ass (aill 13a il
dans ela) 0Sa Vg cade AT alan (ayd (S Db cdna p28lad ddaal Mia aladl)
iy 53] ) aladll

The person detained or arrested shall be immediately informed of the reasons
for detention or arrest the nature of the suspicion or charoge and his right not
to give a statement and to seek legal aid from defence counsel.

Gl o) /Yoo aldll L_g\.&\ GlehaY) Osilis ¥ 5 £F salall Jlsdl Genadl (98 8 sl )

Balall g M) SlehaY) Ggildy cyilas) & jaliall Police and criminal evidence act 1984

Mkl Hgin e 10 Balally 1440 Lle lailijsn b jalaall Geaal) (Dlely (£

@ Article 19 — 4 — 4: to be able to defend himself in person or with the aid of
counsel for the defence chosen by him as if unable to pay for defence counsel
to receive free legal aid.

@) Article 46 — 4 — 4: The suspect shall have the right to avail himself of the
advice of the counsel for the defence from the moment stipulated ... and to
have private and confidential visit from him before the suspect,s first
interrogation.
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Okl & aall 4l 4u anial o slgiseias sla s choice of defence counsel
.Suspect,s own choice 4mlas

Leii 8 1Y 52l Caas Armenia vl dysgand Eliall ClehaY) G538 iy
(g oe aall 13 Lola of 4l ¢ alaall & lay 8y O 4dd agidadll o e daalal)
Aila) 3 dglany CaBsll b By cdasiy o)lia) (531 g ad andall O V) Glld Lag
.tl.fuﬂ

sl Ay e il e ) = =1 salall Cuai il clelyal) sld
Ot iy ol 1308 calaas Dlaia) callay of Jaganl) ey et dl s (e daiail) caas
i by of 4l 3oy AlaY) 03 i co)lis) (53 salaally JLaaY] (e (S aly cplaa
Oty Bl IS Gaalaall s ) llall &30 g cpaalaall Ll 30yl e alas

()" Article 24 (... he has a real opportunity to use all means and ways provided
by law to defend himself of the charge".

@ To refuse from defense attorney and to conduct the defense himself.

@ Article 63 — 4 — 1: Des les débunt de la garde 4 vue la personne pent
demander a s,entretenir avec un avocat. Si elle m'est pas en mesure d,un
designer un ou si l,avocat choisi ne pent étre contacte elle peut demander qu'il
lui en soit commis un d,office par le batonnier la batonnier est informé de
cette demande par tous moyens et sans délai et voir aussi Crim 23 Janv 2003
— 01 — 50 — 066 (NSH — FS — P. §(. Decision attquée: cour d,apple de Paris —
ord — ler prés 24 sept 2001 Dalloz 6 Mars 2003.
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a3 cdaladiad Aol A by of Gall a8 4 4l s dabey Yy .4 andadl e

Oapes ey 4y ge oy

Dale U e Cpaall alaally Llana¥) Gy o Jaintl) () paddl Ga (e o
asale ) ilgiey daud £30b ashy o e paldll dsalas BlaiaY) e jears chuall
g Jlai¥ bl jsale ags o clehall dany ¥ (s cralia cudy 8 oyl
Mo anidl padall ) dgagall SlalgVls cleba) o o L sylladly caladl

el g Y Ol o Gl Bshal L5V LaSadll cuiad AT Lyl
oty (A gy il Ll alae Blaia) (e a83)) (e Lty ditian o 408 4sidiall
22 b Alsyal) 238 PA alaas Bl 8 dis e sl gy (addl) Jilo e asly
el paddl) ale aa and Jilal) 1aa LS 1) Lae iaty of (i) o cang AU
(Naals S WS Gals 4 dley o5 e s J3N 138 s ¢Gall 138 el

()" Cass Crim 4 Janv 1994 B. I.
@ Cour d,apple de Paris 15 Juin 1994 Juris Data No. 0214991.
@ C.E.D.H. 27 Nov 2008 No. 36391/02 C. turqui C.E.D.H. 13 Oct. 2009 No.
7377/03 Davannan / C / turquie que la loi e permettait pas a la personne
retenue contre sa volonte et interrogee de benficier de 1,assistance ce effective
d,un avocat.

Georget (V.) a propos des arrest de la chambre criminelle du 19 Octobre
2010: garde & vue et convention européenne des droits de homme Rev.Dr.
Pen No. 11 2010 P. 15.

@
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aca Murray. V. Uk duxd & Remarkable number of judgments 43l
L) iy agiad) o bl G’ pul 144 Y JA 8 aSal) Lgid bl Jyila)
O Galsd) Clsatia dalye (Il (e ey galanall saelisa (g B2EY

Mua g oSa) jalall Salduz V. Turkey ducad A Lgilaad (e 4ol cyshas
oSall 13a aé Landmark Judgment dua¥) mad UWSs jiias Yoo A /1) /YY LS5
Glalgd¥) 8 dald ¢ alaall 5, Goal) Bkt wY) dsadl o gy wall daSaal) il
(55,141

) /T salall Guda Ylady Glacg WIS Ml in Alolall AaSlaal) 38" 1)) cucad Gus
ila e aidiall Jo¥1 Clsai ) Aie alae Bilaia) s (05 of Bae Ui ol

b ads oo W jiiey ailile bl an ol cdaiatll ) (sl (e elges allal) auni axe b g
693.53 pacg ‘4\:\5! Jaganll .3} ol 8ahy oladl (pe Y A0y ‘5‘ ‘?B'A-" Aalanwy) u{ﬁ Qela..qg Alaawy)
MY plaa Llaan) 6 dis Lados Y llal)
Voir Arret de cour d,apple limoge 3 Juill 1998 B. 1999. No. 351.

() E.C.T.M.R. 1/4/2010 Pavlenko V. Russia "the court emphasised the priority
of the lawyer chosen by the suspect over a lawyer assigned to him by state
authorities".

@ E.C.T.HR.: 8/2/1996 murray V. Uk "will normally require that the accused
be allowed to benefit from the assistance of a lawyer already at the initial
stage of police interrogation".

@ E.C.T.H.R. 27/11/2008 salduz V. turkey this judgment about the importance
of early access to lawyer".
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Panovits. V. Cyprus 4.x8 & (Vital elements of the right to defence
alae BlaY) 3o L rcicad Yo oA VY /)Y Al (apd aia aSal) Lgd jalal)
sl AaSlaall g (< Al Goial) G asled G
Gl b JeY) oy pass IS o Gl Bsial L1)s¥) Aol cocad @llby
Aol e alae Blana) Tasal) Crans @all 4l o LS st o Vs ccanall l3al) b
(M aganl) caas daiag
Jaxi ddaaly ety Lo oLl agde 3y 38 3all 13a b caaclal) o s2a il 1)
anall Jlae 4 dalad) 2ol &9 «moment d,intervention d, l,avocat PREWN
et délit de <layy)iasmsMatiére de crimenalite organisee dolaial)
el Jans elal e Luip 8 JBI Gluy O3l & aill 29 28 cterrorisme
sda g (Ladatill Caalt daiagy cagiall (Ao pandll ) e Aol VY ) EA e
Lgilgn a2l ety (35 dys¥) AaSaall il (e 2al) 3L gy W ) L gl
Cagyl 39a i 3N Non conformes au droit europeén )s¥l ¢silills

" in order for the right to a fair trail to remain sufficiently practical and

effective Article 6/1 require that as a rule access to a lawyer should be

provided as from the first interrogation or the suspect by the police".
@ E.C.T.HR. 11/12/2008 panovits V. Cyprus |The right to counsel being a
fundamental right among those which constitute the notion of Fair trial".
Gearget (V.) A propos des arret de la chambre criminelle du 19 Octobre 2010:
garde 4 vue et convention européenne des droits de lLhomme "La
jurisprudence de la cour européenne peut etre resumée ainai: tout personne
placée en garde 4 vue a le droit de garder le silence et de ne pas s,auto —
incriminer. Elle a en principe droit & l,assistance d,un avocat des le début de
sa gardé 4 vue.

3
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une decision écrité et cuway sia 3 Ciagar V) Loy i S Y
45 du juge d,instruction gaail) ol gf calad) (8l U e sla motivee
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() C.E.D.H. 27/11/2008 salduz C. Turquie 036391/02.
) Uil (DA el YE ) el VY fp Lo ol sae DA lagy) 2 alall ostal) o ()
Aele VY il aaydele V¢ (D) dele VY o Lo sad) 7l regime dérogatiore
®) Roujou de boubée (G.) l,assistance de l,avocat pendant la garde a vue Dalloz
2010 P. 868.
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Lalae (590 ALelS 8ygumy Ladail) cand pagll elyal ain of GSaall (e 4l dadl Aol
.sans entrentien avec an avocat g.otul\

(Yl oda Jia B 3gag Y plae &laad] 8 4 aniall s b Jsill oSas
»aag ) ddall By il (Pladl daje s Al Slelp ) daag Las

i O Sy 8 Cpegial) o Adlgs Bipeany Caela A Cilia) daas Gl Gl
la cour qui avait finalement condamné les proces — 4wyl jaladll
(il Clads 8\l 2t oy ¢ alaall 4ue 8 @ypa A verbaux

.(”r,sg\ 138 2ua le procureur general aladl (il clliy (gagiall ol s
g laall Goin Sllgwl g dnyginy Alie Ao duadll 038 (8 Cpragiall ok ol 3
st Le&aa ils e JgY) o€ Gua cune violation des droits de la defense
Clelya¥) Gl e YVY =Vt VY f =1 =Y dgdl Dygiad aae N s o
les  gimdl) Galaal) a€s clfiny @Iy 6 g oy cLgaSa @iliia 8 d5lal)

M e litige concrnait le recul de lentretien avec un avocat 4 la 72 heure en
matiere de traffic de stupéfiants dans cette procedure la garde a vue avait
dépassé les 48 heures mais pas le 72 heures de sorte qu,elle s,était déroulée
intérgalement sans entretien avec un avocat.

@ Tesclous (V.); un an de droit de la garde 4 vué janvier 2009 Mai 2010 Rev. Dr.
Pen. 2010 {. 39.

®) CA. nancy 10 Janv 2010.
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Gsial Luye¥) LAY (e Laaalual) saldl) pe (3algT ol (48 aiidal) jladal) Jaganl
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.de l,infraction

padaity 4l mand Al Jag il alaas Libainy) (o Jlaia¥) oa) pad il v Yy
(Dol 130 asms e clld 8 elaall @l Y Ll cadlsaind dne ailly caclis
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()" Cass. Crim 13 Mai 2010 N 05 — 87 — 745 Juirs Data No. 2010 — 007468.

@ Georget (V.); Apropos des arret de la chambre criminelle du 19 Octobre 2010.

garde 4 vue et convention européenne des droits de .homme Rev. Dr. Pen N.

11201 P. 15.

La personne gardeé¢ & vue ne bénéficie pas de l,assistance d,un avocat dans

des conditions lui permettant d,organiser sa defense et de preparer avec lui ses

interrogatiores auxquels l,avocat ne peut participer. Voir Ibid.

@ C.E.D.H. 13 Oct 2010 No. 1466/07 brusco c/france a dmise au cas par cas
pour des raisons impérieuses en tout hypothése il est porte une atteinte
irremediable aux droits de la defense.
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dra sy o 090 A0V Clagatl) LS agiall clalie) e e Lals
G Gl (S5 o paiad of oSa JIs8Y) s2a o SLie¥) 8 33V aa calae
ora palall Kol ade i

Laail) it aagll aldas A5t aaes Ludjd 8 (g)gieal) Galaddl ol cllb]g
/17 =) [IF N Y sl e aldaill 1aa 8 paseail) pan of (Ao Ll
Dsieadl) ae (mylamn A dlall cilelyaYl GsilE e VY Balally T Y el 2l
o dl) Qlgainl mawd agaill sda ) Sus (e Contraires 4 la constitution
oo L) jlatial wy Cus calae Alaia) 8 ddas ¢ LVl 4l ans Of (90 c4 48]
Oieall a5l b diny jean Y gl b g o))
144Y ale obiall ailis cieha) silE e ST Jadll e (Y 83l Cualg
SV alae e myd Vo el o el cdalas ploal 8 agd anda) o e
g aall Jadl =3)<5 Lgily ¢ calaally Ailaia) cugh salall o2 aaad oIy Dl el
Gl 1 QT Y laa 5 «defence in criminal investigations 4uliall calzaanl) =
A5V Sl b Tag Alaad Jl S 4 antall Ly

M CEDH. 13 Oct 2009 No. 7377/03 Daynnan C/turquie lorsque des
declaration faites lors d,un interrogatoire de police suivi sans assistance d,un
avocat sont utiliées pour fonder une condamnation.

@ Cons. Const. 30 Juill 2020 décis No 2010 — 14/22 Damiel w. et autres 31 Juill
2010 P. 14198 "en ce que ces dispositions autorisent linterrogatoire d,un
personne gardée en vue sans permettre de bénéficier de l,assistance d,un
avocat ne recoit pas la notification de son droit au silence.

®) on the request of the suspect a defence counsel is to be oppointed for him.
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¢ —¢ 5all V4 5kl 8 Azerbajan republic 4ysges Slehal 938 (el
ey o)lidy alaey sl cduaddy 4w e g lhall 4 anial Ga e
055 Bl ) JeaV i ey Llaieadl Gane Gidgs 23a ol 5alall i ) Wllag

Jis e L oy 30 e8P plsie cant Uy Slelya) 17 salall o
Il L31nY) @laill JlaeY piaiy ol ol cagie jue gads o L1y 'Y
clabull o3a (8 (Ailoadll dayill ol (Ailoadll ddalad) alal saia algsl J3Va Lgie g2
o ose i dna JU5 (3ind sl ) (5255 28 Q) e of ) g Clelyay) Cabis
4l alae loal

Sl e VAAY ale abiall Lewisail cleha) (il G 00 salall Caalg
Bk sl e Ao ddliall (geal) 6 adde cexally 4ud aniall e JS Jany
saill 138 aany als LV Galall aa)las) e Sl Ll sSs of Gang 0% 5alall
s 4l oty (a3l alaadl Jaxl Bidgs

The right of access " jlaia¥) () Lalasd plaa Alaawl) 38" Glgie Caadg
ae Lzan e paliall @l Jé to lawyers for persons derprived of liberty
aud ddaad A a3 all of association for the prevention of torture il
s Uiia s 315, 1aa il s Gl elid] Dablud) sahy Gl (s diun

M to be able to defend himself in person or with the aid of counsel for the
defence chosen by him.
Article 55 "in order to get the legal adviser as mentioned in article 54 a
suspect or defendant has the right to choose his own legal adviser.
2la Y ole 8 AV Cudel gie dias e alall sl Gagall Alade i) ()
From the moment of deprivation of liberty a person,s autonomy is restricted
and mode subject to the will of the authorities.

@
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the resulting power imbalance creates a real risk (o3&l 13a Gsas olyia)
Ol o) s 2 == that the person,s rights will not be respected
Y 4l V) (madll cass el 4l a2y accompany authorities ciUaladl Azl (adil)
i o) (Ll Al Al had Jly Lo cagylall oda (Jie el by of ol
.incriminate himself or others (\)Qf AN ) e algl e

Spila dpal) (oa Lol kel ) 8540 o el el oy Apmaall S
@ O Al (BaS dlavall Cudanlly Casall Hhas lgd 05 A o 408 andall dually
Mie SlaiaV) ey (ald a0 Al Alabed) dim Loalad Dilen iy ala Al
from the actual moment of deprivation of 4ijs adad dozasall dhaalll
Miberty

inter — American oldy) Bsial ¥ Galaall 45 Yo oA ale Gule i
Cratal ) guidelines Sluagill (o desens commission of human right
the protection of persons (Sel o8 Slaia¥) e (alas¥) dlead toalae
.deprived of liberty

Dlifinag g Ball o agd (6 Jaia¥) ) alasY) JS o tealall 038 e S
dragads Juai) 3a agly Aol Aoy a5l cagilile sl cagilanles (e 5308

" in such circumstances there is still a risk he may mistreated or compelled to

incriminate himself or others.
association for the prevention of torture legal briefing series the right of
access to lawyers for persons deprived of liberty March 2010 P. 6.

@
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o eojlana) ddaad S ad e Y By gl uals sy ) o (Glse (50 agalaen
L) U8 e Al Clsaid Jol U 85 pealley caide il
O 408 els 23 iy DA b cpalaall o0 s Lgie palaall aoladl Taud) 3y

3l ilin alel Gary (piatiaally agale Gasiall (alasl) (S iS5 o sy oSl

) Slaay) o Gl iy o

Johl delu €A 520 o L) Ggind (SpaY) Gaadll HE YooY oo b Ay
Lol Y sy aagly (D) (10

die ail i3 without delay al (sns 4alS o duida gl aSlaal) cual 10€ i
ol G Dlaial e (Al ) (8 i 48 408l g oy ) sl

Ao allal) cules i dalle Lgy i ddda reaal alae &bl 3a o LAl
v andal o il o ¢ Slata) ddaal

M All persons deprived of liberty shall have the right to defence and to legal
counsel named by themselves their family or provide by the state they shall
have the right to communicate privately with their counsel without
interference or censorship without delays or unjustifced time limits from. The
time of their capture or arrest and necessarily before their first interrogations
before the authorities.

Government shall ensure that all persons arrested or detained with or without
criminal charges shall have prompt access to a lawyer and in any case not
later than forty — eight hours from the time of arrest or detention.

) E/CN. 4/2003/68 at 26 (9) Available at: http ; / Ap. ohchr. org / documents /
alldocs. Aspx ? doc — id = 4460.

in Canda national courth have held that "without delay" means from the
moment a person is detained — even in cases involving detention without
charge see the association for the prevention Op. Cit., P. 7.

@

@
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Oy paaall Juadl) (gs Jead Liagal Cinag dihagll eyl (e 55
there are alae Lbiuy) Ga Jobaad )0 Al Sliall e 2ag Eus ¢ JlaiaY]
OsSs s qJustifiable restrictions on the right of a ccess to lawyers
alail) o2 Jiag « pld (b cagdl) ¥ O ol ¢y dadll Liajea (glad) cilsanu)
Lo sty (VA0S ganll Gllgml iy Cum o anidiall Alaall pou sl (o 255 dpas il
LaaY alglin Cage

Ol ey Ol Ay o5 O a Ggmanall 5l Satiaal) 4 andall Ga o) LD
Cagall 8 Y] 2k Y (M) el ey cdualae 5als (pans AE) Cpaig Dy i
@ sl celaills djlaa] (sS AN A oAl Aol ol ygilally lhanans 2y ) AslEnn)
oty a1 dais ol e Al ddales

Ocalan V. Turkey &b & oludy) Ggind duys¥) LaSaal) ol Glld ks,
olatial daled alaar Blaal) Ga Al sl G4 408 aidall (el o (LS5 A

() is this an absolute or qualiféd right?

@ Many domestic legal regimes make provision for incommunicado detention
for example where an onging investigation may be jeopardised or where
public safety is at risk however such regimes increase the risk of ill
treatement and other rights violations.

The right of a detained or imprisoned person to be visited by and to consult
and communicate without delay or censorship and in full confidentiality with
his legal counsel may not be suspended or restricted save in exceptional
circumstanses to be specified by law or lawful regulations when it is
considered indispensable by a judicial or other authority in order to maintain
security and good order. See Rome statute of the international criminal court.
A / conf. 183/9 — available at http ; / www — icccpi. Int / menus / icc / legal +
text + and + tools / official + journal/ Rome + statute. htm.
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LeSladl clilewa o e Glady) gaal Lu)e¥) LAY (e dwaludl sald) Ciad Gus
Clsaial Jalye Jgf die calaall saclie (e i agiall o) Lads Lyl ol Alalal)
) Gl gl

o s 4l Salduz. V turkey 4 o oledY) Gsaal L)g¥) AaSadl) coady
o3l iaie TS g liall 3a ol call s Jie (e o) Glaid Gl dllia ol
o paiudg alae sy Gulsall Gl Ui o 5algd ayad 2 Ladie dilaie 4kl
gyl

4 Vaild exceptions e yd elifial (5l can alae L) 3o jals o
ccigylall s3a (fia b Jalalls 2aY) Aalall 5 pn Y il sl

asl ) exceptional circumstances 4aliuY) cagylll sda (e b adls
p2a L) doydis ¢ 3ad) 13gy Aalaial) Llaad) ad i Layy Sadiaall sla iy 050 Sl

M) a calan V. turkey judgement of the first section (chamber) of the ECTHR 12
March 2003 at 140 this passage was approved by the grand chamber on
appeal at 131 of the grand chamber judgment of 12 Ma5 2005 "the person
should have a right of access to legal counsel to challenge his detention and
that article 6 of the european convention on human rights — containing fair
trial guarantees — will normally require that the accused be allowed to benefit
from the the assistance of lawyer from the initial stages of police
interrogation/

See also pishchalnikov V. Russia (application 7025104 chamber judgment of
24 September 2009 in particular 72 — 91 oleg kolesnik V. ukraine (application
17551/02 chamber judgment of 19 November 2009/35. Savas. V. turkey
application 9672/03 of 13 March 2006 judgment of 8 December 2009 in
particular 2009 in particular 53 — 70 "even if there are compelling reasons to
curtail such access. The right of defence will in principle be irretrievably
prejudiced when incriminating statements made during police interrogation
without access to a lawyer are used for a conviction.

@
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Apagy M alaad Alees - laad) 2y of JBY1 e Ganng el clagall f ey ybal
O cppalaal i 0

oY) el wke Laily Gllae Gud ol 138 o) sl oSa I

aidall 3a e exceptionsculeliiia) ludY) gial du)s¥) daladl sl g
Crad Gua from the first interrogation lsaial ol e el laiuY) 848
soda o8 uf 13 V) lpaiedld (1 Alaalll e alaar Gaaiaw o Gons 40 4l ol
Gl 1aa syl compelling reasons doygd Glawd llia () dumd IS daldl) Cag il
agh aniall 3a Aoy Jie Y apal s of e astll as to restrict this right
Oalsle 18las

Cre A8 s Bl ()9K0g (zguagy 0y O an sl (ol o daSaall cilial
Dgalasll lelgi) cld Llaadll 5 V) L zeacs Y gsalal) o3ag cAial] Apalil

M in exceptional circumstances under which it is contended that prompt contact
with 4 detainee,s lawyer might raise genuine security concerns and where
restriction of such contact is judicially approved. It should at least be possible
to allow a meeting with an independent lawyer such as one recommended by
a bar association See ibid.

@ the ECTHR: allows exceptions to the right to have counsel in the pre — trial
stage. Stating that & lawyer should be provided as from the first interrogation
of a suspect by the police unless it is demonstrated in the light of the
particular circumstances of each case that there are compelling reasons to
restrict this right. Still it has to be made sure that these restrictions do not
unduly prejudice the suspet,s right to o fair trail.

See E.C.T.H.R.sawlduz. V. Turkey.

Any exception should be clearly circumscribed and its application strictly
limited in time the principles that should particularly be followed in the case
of serious charges.

See Ibid.
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.Constitute a compelling reasons 4.gé Gl

s o 2yl Gadsd) Ol Llal) A€ol el sasiall clVl) 8 Ol Jase lad
oY pose threat to public safety alall eI 13ags J<a Gl (Y caigin ) laije
gylas dalad GLES) e el aie 4l Crona

4 anid) 3a e derogated patin ) ) padly Gl aal s
ey Callse Caintl edlalall dalad) ) o Lo Lgie L0pg8 landd dgmgl alaes dileiaY)
Jal o ol cavert serious adverse consequences for the life sLall Ao yalal

.u.a\a.ﬁ:iy\ %) Z\.ij ‘ji cua;.o.ﬁ thSICal 1ntegrlts Z‘:’UJ.\S\ Aol

18 ¢lac) olé evidence gathering 1Y) aas dilac oL 43l el e 5ke

5l cremoved 43l £y ol cJidall altered Jasiee of ) (5352 28 cad aniall 3l
O dlia 81 cand andall calae Jyasl 4D 4oia)ll 53al) PAa destroyed opaes
Dy (b dnb 4idall 05 S A aen Jleel e Ul 2ass o dsall e a4l (55
s oad ania) elae Culs (e semal) o3 Vieel dllia (s @lld a2 )5 cane dpalas
daall Jha salely Confrontations d—galsalls identity dosgll e ayzall

.""Reconstruction of the crime scene

M 1U.S.S.C. New York — V guarles 467 U. S. 649 )1984) "the police need not
give the Miranda warnings when doing so would pose thrat to public safety —
e. g. if the suspect,s silence might prevent police from discovering a
dangerous weapon.

@ Ginter (J.) and Soo (A.); the right of the suspect to counsel in pre — trial
criminal proceedings its content, and the extent of application available at http
; // www. Juridicainternational. Eu id = 1499 P. 8.
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in the light of the special circumstances of 4ayall Lalall Cag hall cgm 4

.the case

O ) /Y Balll iy Ldad) AaSaall Ligiad djpgan o8 Jlial) Juas o
22T Gass G dules (apal b i of 0Se gall s of e @asly ¢ gl
lase ol crestricted for purposes of protecting another fundamental right.
dsad) aaedle b AT plad) sla 058 o oS JU) i o il adle (aiy
4iia i La 13ag cproperty iSk) ol freedom 4.all 5 physical  integrity
Alall AUkl dles @3Sy cbigiad 8 gl e FY Yo VA T sl agua
ks alae iw¥) 3 duiy zycas bigial & )sivall mew Cua cpublic order
el aUaill Gles £V (€0 cE0 FY (YT Gageaill
O cbisind Ljsgan o8 ClelyaY) 058 e Y /TY Balall (e AEIE 553 L
(aladll AL ey el IS 1Y) postponed dag: L) interrogation clsaia)
P jgemnll e alaall (Kaiy Y Larie adld jgiwl) Bl o8 5yl oda juudig
Lis Gall 09 (alnall jgimn (b cojgimn (8 4 el Cagyy i clsaia)
Jass o) e the presence of counsel is mandatory 4uiliall cilelyal) ¢ gildl

Ligiad & Jaa )l @il sthe interrogation has to be posteponed saiwy)

M) See the judgement of the constitutional review chamber of the supreme court
of 18/6/2010 — Case 3 —4 — 1 — 5 — 10 paragraph 38 — 43 available at http ; //
www. Nc. Ee / ? id = 1176 (most recently accessed on 1/3/2012 (the
restriction must always be provided for by law".
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gsian Clsni V) (Pl sl Ailaia¥) 64 aniall 3al 2w (6 o agads
Mgl 13 e add assall g3 13 V) during interrogation is prohibited
Derogation from the right to access a Gall 138 (0 (i) o DAl
Lyedll Qo) o) s cgreat caution wad i Jale o coan lawyer
(i lall gpm b Gall 138 e cigall Galin) 58 of s compelling reasons
Uil 53asse (955 ol particular circumstances of the case dwaill Lalal)

-0l

-

iglee oLl impediment duie g ¥ agad 4fidall e Cueladll 3gag ol oy
=laad Jladll ¢ Bally coperation of criminal investigations Jliall guesl)

()" Jann ginter and anneli soo; the right of the suspect to counsel in pre — trial
criminal proceedings Op. Cit., P. 9.

compelling reasons iyl lusdls waiver this right Gaall 1aa ge Jilall o KL sl ()
O e Bl b Jsdl) o LSy calaa Llaind) 6 4 4ndall s o a5 ) il bl e
laa e ddjdl &ilull voluntary knowing and intelligent &yl 5 (o5 Galy) s
OS5 28 (2ygall Gl Ll «<what the consequences of his conduct would be <yl
La e S «to prevent an imminent danger for the life slall Ao clidy jlad aia
A (e aud e o) (Jomia sut Jula i & 35l 02l Ladall dall (555 . A Y)
L3l 138 e allaya Aais dilaley o3 40d A il
Render inadmissible as evidence of the suspect,s guilt statements made by him

during such deprivation from his right to access a lawyer.

See llias anagnostopoulos: the right of access to a lawyer in Europe: A long
road to travel? 16 May 2013 Availble at htt ; / © 1lins G. anagnostopoulos.
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PIs Lalall dlaladlld o oilall Lads dadall e o) 3 aS)lin Sl epractices
produce inadimissible or 4 Gsise jutg Jouta e Suly & Galgal) Ciligan
(= early participation 8,<wll 4S Ll ola <y ) dilia) cunreliable evidence
O2aadl cehaY) b alsds dall RS ey il Slela) A ol

B 15 o ang (53 dalonas 4 aiial) G lall) dday e Tas el aY) o2ag
without 4, s (Jaxi (s cet enteretien confidential (Lragadll il 4)
Aady D Baal clalll 13 jaiing ¢ udoall Cuils (e interference or censorship
celalll 320 2aad o1 Sl Gileydall e SES DA o iyl Gglall & Jad) e LS
) A glal ilasleall UK 4 aniall 3930 o) palaall aukian SLll J2a DA
LAY diginy b aniall el 4l el dals & 0sS

aela 0 Viamy Aliies Baa (6 dpelaes Binill ) el b of o 1y
Massie 4 anidly alad) pa yany of Jla¥) Ay o i Vs cdanial

il oo 4 il Clsana) oLl agana aladl o0 ol olisdlS 2l adf <L s )
slall) oLl aliad #ylay Alad AS)Lie Joan Y ogd investigating judge Giaill ol sl < ulsal
i adve ) maill elaud Yy zopa Jae Yy requesting  clarification claliay calla Yy
e Al e )
Advising his client before answering specifi questions.
See: Ed Cape / J.Hodgson / t prakken / t. spronken: suspects in Europe Oxford

2007 P. 9.
@ Cour d,apple grenoble Juill 1994 Juris Data No. 589.

Clua el g paalaall Lall e 58] dalise i o Gsfinall (g0 VY (e 8 i
Agal)l e Gl aglee
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Naun .Ode sl dayhs wilish gols olld 8 Lo Cildl e allay (o SIS 4l
acces que trés limité au dossier audition nature et date presumeés de
Caon GlAl 8y yum 2y e AU Uaada) (s glasls st of 4d5 cLinfraction
gl DY & Ll cacssll pemnally cilasdlall o2 Gals
All Ly ddi o g dsalaag 4 b an d) oy eV LAl aeng
communications between the suspect and his lawyer shall remain

.confidential

[V B sl osineall Guladd) ooy B L 8 Gaalaad) Llas Galaas
I YT a3 L) s Ao clpliinad angy ¥ 4l alaldl) gl ol pem Y40 Y
lilealy Aol LeSlaall ool Tae Liless

YV VY gl palall leaSa b el Sl gad dsY) deSadlls
Jaiail) yealie aaf o tdaud sl Gua clasd) 13a G)Castravet V. Moldova ducss
238y caigy Alaliall Gilasteall Aleng Ly 1ae 4 biee mlliadd aladll e JLadll

Les enqueteurs considérent néanmoins qu,on ne saurait donner plus de latitude
a l,avocat sans faire entrave a leur travail de recherché de la vérité voir http ;
// www. La provence com/ Article / A. la une / garde — a — vue des enqueteurs
— passent — aux — aveux.

Colas (M.) les procedures pénalas d,exceptions vivent — elles leurs dernieres
heures 13 Juillet 2009 P. 10 et voir assi ranssat (M.L.): Procédure penal 1995
P. 547.

I1 lui semble necessaire 4 deposer des observations eccrites qui seront annexée
aux proces — verbaux d,audition voir Ibid.

LLias anagnostopoulos: the right of access to a lawyer in europe e Op. Cit., P.
10. "is of the firm Opinion that there should be no exception to the principle
of confidentiality which should remain intact as a fundamental principle of a

fair trial of our profession.
@ E.C.T.H.R.: 13/6/2007 Castravet V. moldova.

M

@
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Glaladl) aludy abiee aa poliall o palE y2 IS 1] alaall (8 A2l S
e S 288 Cagw el L8 without  surveillance 48l (g 480 4oyl
.(‘)ngm\

Al Al lehaY) (Slday () (5350 dnalaag 4 aidiall G oLl djs PAAY
0 aladll ezl sele L

ppsal) Jlaall Cre alaall e payie jpuma o Glo pwiill sloadll il Sl
Mase e alessg Gall 138 aam aagiall Gl oY talae Bleiay) daal

M "one key element in lawyer,s effective representation of a client,s interests is
the principle that confidentiality of information exchanged between them
must be protected — this privilege encourages open and honest communication
with one" lawyer is protected by the convention as an important safeguard of
one" right to defence. Indeed, if a lawyers were unable to confer with his
client and receive confidential instructions from him without surveillance his
assistance would lose much of its usefulness".

See Also E.C.T.H.R.: 2/11/2010 sakhnovskiy V. Russia.
o s Al 4 anidl o Collusion sl ks e divy (e Gl of S3lL sl ()
oLV 1225 cto justify interception of their communication agis <L) oda Jalass
Jladl LSy 40 anidall g el Gl aladll 508 wrong  argument glals (ilay Jas
Against the accusation he is lggals A Slalg¥) 3 ade g liall 4y Juay oSy cddl )
ailialgy PAY) & wlaall layes ) evidence indicating s Suls @l i 1y facing

-k gl) &—’\a-p»-d\ & ade (agaie ga WS oam ey 2am breach of his duties

As privoded for in domestic legislations see llias anagnostopoulos the right of

access to lawyer in Europe Op. Cit., P. 11.

T.T.I. en province 22 Dec 1993 — D — 1994 Juris. P. 566.
@ T. 6. 1 en Provence 22 Dec 1993 — D — 1994 Juris P. 566.
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il Lapal) joale aila (e Cadanty i @l o sy () Lpas 4 3l
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Gl @lys il @ g ccanlell LA (e 4l Gunall 4al] 28 agalaes JLat¥) (ulla
Balaall e o L) (e 8yslaad) saally dgasall Aoyl Jlay aaf (K0 Cun (A gide
OV cdialaall sda e dicall Jalal) dlagiad a3 GlIY Curang clgigaty ol G A sialil
(e aall gy VDAL I<ay Gy

(uyal) Aagill )l cdde Jaintiall Cililasay Gsing Galad¥) o Jainill ralighl aaly) gyee 2 (7
AVY o YauY
@ R. V. gillbert 199840 Canadian criminal cases (3d). P. 423 R.V. Rudolph
'987-32 P. 179.
®) Jumaga. C. R. 1997 — 1 — Rapports de la cour supreme du Canada P. 486.

@ R. V. Flay ford 1988 — 40 Canadian Criminal Cases (3 d). P. 179.
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Landmark sl a<s Saldaz V. Turkey ducad 8 gLyl (Bdal du)s) daSall
dabidaly dalgll alal) xagi ) ALSAY) ALl 8 JgY) sy judgment
Oasua Glehal¥l A alaa Llaw) @l clarified various important aspects
G sl Lgatl (e S Digalin sae e pguiall AaSaall cadll 4pmdl) 020 b

Zogrebelsky sLadll 3815 Gun (lgad &yl of (Sa ) Slehally ¢ calaall 4aaly
al' e aSall 4 Nicolas bratza iaSad) Gas) () e turmen s Cassadeval s
oaidll (o o ang AaSlaal U8 Gan ol el o Slaial Al US 3 Cany
Aalall ClehaY) a3y clsain¥) A Laih Gl alaes Blaial) (e days 4S50 agial
el e 528 ST e Jguanll e Hals 05 o ol jatiaall pad dll 2ua
including g lall avlatig cdvmall Ld8la dieiaio 42g3lal Bac Lol salas] Liagiad
b Ny z=>5 «discussion of the case, organization of the defence
Jasiwylg ccollection of evidence favourable to the accused agiell <lla
checking his (D wall gy d Ganiy (i cae 2 pgiall Bailnag lgai ]

.conditions of detention

() E.C.T.H.R. 27/11/2008 Salduz V. turkey.
b Jany of oSe o3 gl Joa Jan L s calae Bbay) i s ool o2 aal o (V)
Adaad e I 5 5ol Al el o i anddl ) Sysddly el ey alad)

ol Gila (e 48 4itall J1 saiaY)
(as a rule access to a lawyer should be provided as from the frist interrogation
of the suspect by the police).

@) "in his concurring opinion judge azgrbelsky joined by judges cassadeval and
turmen and also the concurring opinion of the courts,s president Nicolas
stated that it is at the very beginning of police custody of pre — trail detention
that a person accused of an offence must have the possibility of being assisted
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=% salall e ly ) ddlia) clld Ggiinall 3B e V) dajal) (ads Lad cilall e
dpacs )l yualadll o dagh Alal) o3a 8 g LY Ga iyl Clehal) O (e ) ¢
) 5laia¥lg aial) caat i glly dabeiall

Caldll e g DLY) Hha ol Gsalaall @l 8 agailiy olgilll (o dae cuad il
Aliinsa y3ams alaall Cuils (o DN (10 5 Ao gana Bl bl 80S didie IS
syl Ggial 2aysY) AaSaall lgpmiin Al lgaia) Sl ce

G ¥ = =17 Salall Bral) el 3AY) e ay e 4l Jsdl) ) (sl aady
clgan) shaby aghy Sladll sl joala of e pain ) daliad) cilehaY) (i
lall Hediall Gy @iy .o Liw) elya) 8pilie dulgs b Al # ey calaall ol g

by a lawyer and not only while being questioned and the fairness of
proceedings against an accused who is in custody also requires that he be able
to obtain "and that defence counsel to provide" the whole wide range of
services specifically associated with legal assistance including discussion of
the case organization of the defence, collection of evidence favourable to the
accused, preparation for questioning, support to an accused in distress
checking his conditions of detention and so on".

M Loi No 2000 — 392 du 14 Avril 2011 Relative 4 la gardé 4 vue si elle vient
autoriser L,avocat & participer 4 l,interrogatoire ne lui donne pas tout pouvoir
l,avecat ne peut avoir accés au dossier consernant linfraction que si les
enqueteurs le decident 1,Article 63 — 4 — 1 du code de procedure pénal
N,enumerant comme pieces communicables que les seule proces — verbaux.

@ C.E.D.H. / 13/10/2009 Dayanan C/ turquie No. 7377 / 03 que les avocat que
l,interdiction de prendre connaissance du dossier fait echec & l,exercice de
tout la vaste gamme d,interventions qui sont propres au conseil
indépendamment des interrogatoires exigé par le cour E.D.G.
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Gleaia¥) cilelyal
ity Claty) o) oY) 3siad 4y6Y) deSadll ol Danayan b i
gl e Jyanll ad mane g o alae Blaiwl) e agiall (258 05 O
b ehyg (o Sima o) 4 el (ad dl kit saaall e 8y gl Clgaasilly
gl sulanigla discussion de Laffaire drcadll dd8lic (e Sy s ¢ 5
la pecherché des 4dga pex3 Al AN e Gaillg Lorganisation de la defense
Preparation des lsaiuwd slaxiuYls cpreuves favourables a laccuse
«le soutien de Laccuse en détress ixiall agiall <y acag cinterrogatories
Jia lgareas <le controle des conditions de détention _wall Lagyé N 4118,
sont des elements (*)2\_3 S NPPSAENRVIVSIOY o S g eall Gowlid yualic
.fondamentaux de la defense que l,avocat doit librement exercer
oanall ol Lag )l Adgall A aliall daadl) aUai (e 4061 5y80) 00 salall Ciuaiy
V) plas jgums 8l o 3 gad) Al Aol Galiaial (e s QS 43 4l
igelgh sall 13 e (sl 12a 3k 13)

) 1,officier de police judiciaire meme 1,interrogatoire et qui autorise l,avocat &
poser des questions & la fin de l,audition est interpréte de facon stricte
conformement & la circulaire du 15 Avril 2011 aussi l,avocat peut ne pas etre
autorise 4 intervenir directement pendant Linterrogatiore. Voir Robert (M.)
Avis de Lavocat general pourvoi No. 10 — 82 — 306 Rev. Dr. Pen 2010 P. 9.

@ Robert (M.) Avis de l,avocat général pourvoi Op. Cit., P. 7.

@) Article 55 (2) of the rome statute of the international Criminal court provides

that a person suspected of a crime within the court,s jurisdicton shall have the
right to be questioned in the presence of counsel unless the person voluntarily

Y o8y Gumignl — (guibdl syl — G omuiuid |9 i baid| 22l oYY



les acts L alaall Blaiad¥) o <a doaled 3an cilelya) el o)
s ClelyaY¥l oda Joly d,enquéte  concernés par l.assistance effective

,interrogatoire <lsaiy)

Clsaia) Clehal calaall jguas dllie 73k 2 o1 John murray decad b
O3 Lk aas o Ll Al iy G ¢ Sladll Javiall gale A jaas w63
(i) Clehal PAA dwie (o alaw Blaiw) e (S0 28 Jaaanl) 8y (el )
Clpaia¥) ddaal die alaes &bia¥) Callay jaly of (LAl cala e sy oS Ga
Oaag Q?Jfﬁ\

Clsain¥) Clelya) daaal ) Salduy 4nd 3 Zagrebelsky =l lal S,
DA alaes L) (e 4 addall (€0 e o) S i diliall Glehay) )
Clbmibe (A} B 3 s yaad o S5 Tl jgala Ldjras ddlgatial el
Laaal) (gee
e sae Glya s N GludY) Gebad Ayl AeSaall Al ciai adlg
clsain) (Pl alae Al 4 aiid) (e il Ga ge mpea (S8 Eyaall
Crd Guam Y00 501 8 LS 2 bl Karabil aSa 8 el o)l<;
Pla alaa Blaa) 3 3l ainy o1 gellall of 8 els dd 1ag Y a4l deSadl)

waives this right see the association for the prevention of torture Op. Cit., P.
8.

() C.E.D.H. 13 Oct 2009 No. 7377/03 Dayanan C/ turqui.

@ C.E.D.H. 22 Nov 2008 No. 36391 / Salduz C / tukqui et voir aussi. Lesclous
(V.) presence obligatoire de l,avocat en garde 4 vue — Dr — Pen 2010 dossier.

® Lesclous (V.) un an de droit de la garde 4 vue (Année 2008) Dr — Pen 2009
"Chron 8 et un an de droit de la garde a vue janvier 2009 Dr. Pen. 2010 P. 867
et Voir aussi C.E.D.H. 16 Juin 2009 Karabil C. turquie.
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& la Kolesnik C. Urraine Lil)Ssl aia Lss @llia oS3l puaally (LS5 aua
cilial) el 4 Ve e aadei V4

o Y 2 Saykanc. Turquie drcad 8 LS5 i jalall Gaalad) aSall
0o adlgiel e adgilly lall cala ald Lol 1 4u)sV) Aol 4 cad Yo Y
Ge ¥ =1 Bl ALSAY Adllae dana B S) Bl alae Bl e oS8 BG5S 0
(L alay)

st e B lgain) @leha) of S el elal Adamkiewiciz oS iy
@) mans ol Gt i) 13 alae oy cdalae oldl (e 4nd aidial) G al) oKy ¢
Gl OIS dail) 028 poaiage O aSany cne o Al Qi) Slea) G elya)
18 aladll joian pre e gy ) JEYT S e Aol s ali o paliy
L) ganay)

b 4nda) paddll sag oellall of ) daSadll cual 23 Salduz 4ol i
cipalaay Jlai¥ g 4ty Jls Les cdlayall i DA 3980 (e de gans dole Cuajp 38
bl aSall b daSad) lgde cnaie) ) yualiall ofy clsainl) DA 4 dilaanY )y

M Ropert (M.); Avis de l,avocat general pourvoi rev dr. pen 2010 P. 8 en
LLespece nul ne conteste que le requérant n,apas bénéficie de 1,assistance de un
conseil lors de sa gardé & vue donce pendant ses interrogatoires et en conclut
a la volation de l,article 6.

@ C.E.D.H. 12 Avril 2010 Saykan C. turquie le cour retenant comme. Element
constitutif de la violation de l,article 6 — 3.

@ R obert (M.); Avis de l,avocat general Op. Cit., P. 12 )La cour souligne aussi
que l,avocat du requérant N, a pu assister & aucun des ces interrogatiores et
insiste 5 Agissant en l,espece d,un mineur sur les consequences de l,absence
d,un tell assistance lors de son interrogatoire.
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) cdsd aniall Bohs aal (e Gasy a3 S Clsaial) Sl ) ALY
olas Legh iy (5,30 it shya) i (6 cselan jsuma 3 5dls of Con
les autres actes d,enquéte aux quels participe activement le 4.8 4gil)
Gsand o) AaSadll Lgihs Al galall (o oaliall Lullall culS 1308 cgarde 4 vue
g la¥) Celya) Pla a0 andal) Ly (A Al clilieY) e Lgaas 5S35 ol
Lowlia Sl AuSadll oé Durant les auditions ou interrogatories wlsaia¥lg
g n asi o polaall (Sar 1 (GAY) Clshal) g llia of e Lliadl) (an
Mojgan aibis AT e Sl
Ll Savas C. turavie aSs & daSaall ol llal Gulag gail 1aa o
A plas Bliw) e aseall (33 Gand daaliany Yo o8 s A 6 LSS 1
l,occasison de l,examen de la renonciation préntendure 4 l,assistance d,u
dainy PIA 4 andall Gad il salgdl aai) 33 Jladl lavcall )sele ol navocat
4 etabli un process verbal de dgalsadl Gowy Humaa jyag claianll caas
un procés verbal dajall iliy Jid salel ooy juasa i<y cconfrontation
Caad 28 DN clehyal) sl o AeSadl) (gl culilly de reconstitution des faits
O (93 Ll cuils o sous le controle total ALl 4, caad e lall (IS Loty
5LAY) Al Gmacl Cppanall (o aSall @l 8 Cualy calae 3l (e oSaiy

() C.E.D.H. 27/11/2008 salduz C. turqui 036391/02,

@ Robert (M.); Avis de l,avocat general article précite P. 9 "si la majorité des
requétes don’t est saisie la cour porte sur les declarations faites ont été
l,occasion pour elle de preciser les autres types d,actes envers les quells
l,assistance doit jouer.
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4 Caldll (e daSadl Galins ol plus particulierement (aseadll dag ey oY
b:ﬂ\éhd\);eh@hw“‘i\%gmb;&s:ﬁdw\ calaa o e daaly A
Bl Jia sale] Pa plae e 0K o8 Alaally ciaa Ayl (Jin Yy cdaall
O 5laaa¥) ) OIS L e all g digalse DA Vs cdansal

Yool 5ahd VY Al LSH am oSS g alall ibrahim oztuk desd g
Aas¥) AEY) e ¥ =T Balall AlSaY Adlie gags polal) LgaSa 8 Aol it
A a8 alaa paien al (A1 laial) ) 4 aniall addll of Ao gLy 35kl
SV Gl Cleha) Cmaal (3 gl 8 Gaial) Cleba) e aad) 8 o lay 4l
aa e i 3 L) 8 L) seslic Slaia¥) cad sl DA G

el LS aia Lial oA Lgsd jaball Yunus Aktas et Autres &b i
dosell CiiSy (9l Glaiall pansl) easall o ) deSadl) ol Yoo d puaS) Yo
O 13 Lee W) i ol el e 8 a5 (63 la parade  d,identification
ey 3o (e a3l o calae ilaial) & ddns dede e opread o3 3 oLl sl

()" C.E.D.H. 8 Decembre 2009 No. 9762/03 savas C. turqui "il ne ressort pas du
dossier que l,intérésse ait renonce oit renonce oit meme implicitement faire
assister par un avocat pendant la reconstitution de faits ou la confornation qui
a eu lieu entre lui et les ploignants alors qu,il était place en garde 4 vue.

@ C.E.D.H. 17 Février 2009 — ibrahim oztuk C.turqui "les actes d,enquéete
effectués lors la gardé 4 vue du requérant sont dévenus des éléments de
prevue dans les motifs de Larrét.
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Yood g VY ol aSall g alall Guvelinir C. Turquie dwad Y
Ga ¥ =1 Bl ALY A A gSall i e Aillde dpms LeaSs B AeSadl) i
condsd) aLal Jlgdl e dl Ly Mo o plavas i ol el of e Lanuls 28l
s aaill Slas) & e

Yode auig Y4 sl 2SSl Lgd jalall Karadag C. Turquie dcad iy
oo Dl IS Gaiatl) Cleha) daslie DA Hgumall e calad) e ol ol
il salll (F

IS Ll dslaa Jlaia¥l o) paddl) @ Gl lalie sac 8 oSal) s ) 32l
L@ g a4l sl (Ka (S

O el ol cuf 2l i cadl) o3a o8 Ao ) AaSaal) il Gl Ll
Dhillg b aag dadasl) Gt driag DA 4 Bl g dselas ol e S 28 e lall
Brile PLa 3ol gy g L) (e Jadly oSy o1 el of cud a8 ccall 3ol

() C.E.D.H. 20 Octobre 2009 Yunus aktas et autres C. Tukrquie.

@ C.E.D.H. 13 Octobre 2009 Guvelinir c. Turquie le cour 4 fondé la violation
sur le fait que l,intéressé N a pas éte assisté par un avocat lorsqu,il a effectué
ses declarations devant la police ni lorsque les actes d,enquéte ont éte

effectues.

@ C.E.D.H. 29/6/2010 Karadag C. Turquie "labsence d,un avocat lors d,
l,accomplissement des actes d,enquete constitue un manquement aux
exigence d, Larticle 6.
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O paddll Al §yguany Lgad d)ldy Al Gaaadl) Clehya) goana ) GllaS dig 4sd
adlisl Qi salely dgalsall Ceha) asadl) sy o ¢ Slatal)

U Justice European Commission (os¥) alaall Gl of 3L puaally
Oagially agad anidall U< o =% implementation this right a1l 13 Gals o
O 8) (b (OLSRY) a8 g gl 8 plaa Al 3a agd Adliall Cilehall b
sl b aidall Hgumng A1) ran Jlasl (g cclehal) clpaia) Al Cadlgall
Oadde i)

M
@

Robert (M.) Avis de l,avocat general article precte P. 7.
il Resulte des arret précites que le droit & l,assistance effective par avocat
concerne outré les interrogatories l,ensemble des actes d,enquéte aux quels
participe activement le gardé a vue notamment la confrntation et la
reconstitution des faits.
ool LS, aal JCa Galall 3l Ao aladl) g3 liels cuad el of KL jaal)
caSall eliad ol Al
Constituait un ¢lément de proces equitable devant la jurisdiction de jugement.
Al 3 eaaY) e paddll s Glay L Cus (e ddaill oda 8 dadya Juadi ol Ll V)
g i) Caigiy plaas
Voir Larrét C.E.D.H. 12 Mai 2005 Ocalan C. Turquie.
@) http ; // ec. Europa. Eu/ justice / criminal/ criminal — Rights / lawyer / index _
en ...htm — see the report of justice persons in criminal proceedings should
have access to a lawyer as soon as possible and in any event in the following
situations: Upon questioning — when there is a procedural or evidence —
gathering act requiring of permitting the presence of the person or upon
arrest.
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to ward against (V)D\JS:}“__I e Al alilieY) aal Y e gt

.involuntary confessions

Waiver the right of denfence
(3ol 13 e Jilall Al jemy b cand aniall 3a o8 alae Bl of Wil
Y b adde Jsai o AaSadl) et Wmia lela) (e M) Jalall G
Dl e Agialy g sl Ga e and andall Jlo Se 4] sl pSa Aol
s S SlehaYl e il Jalal) e Jyass ¢ 53 )3 gl ddaall dag i
o) il

()" The lawyer should be entiled to attend any questioning or hearing and any
investigative or evidence — gathering act for the national law requires or
permits the presence of the suspect or accused person. He should also have
access to the place of detention to check the conditions of imprisonment.

All communications in whatever form they take between & lawyer and his
client shall be confidential see the report of justice European commission Op.
Cit.

@ Association for the prevention of torture Op. Cit., P. 8.
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e Gang @llly Al ClelyaY) pes adip (il 1agy vy O bS] o K il
O Jiay M 5l Balall il s 4l Ll ageny aiiiall (Dlef ade havall Hsele
aciiall Lasally cdagatl) sae b Abciall aBging Suall yil it g anidall jueas o
ga Pla bl Ganill poumadll 8 diag Bl Glat ) ddsing lgiSise 435S b
canyien LlainY) o8 ddng calaa Blbaiuy) o8 ddag Glaia¥l &yl e clela EDUG
ohalie 8 ding cCranall o5l 6 ding ()il (ga ol Lo el clinal) alaial i
) 3aaaY1 oy 435S ol alee (g 4l aal]
[V N bl o 8 Adaell 6V Galad) el pasadll 1aa i
O oLl 13a g . alaes Bl e V3L Layy agiall GlliSy 4 aniall of Y1)

() CE.D.H. 1 Decembre 2009 No. 16879/04 ahmed engine satirs C.Turquie
vlamynck (H.) approche policiere pratique projet de la loi relatif 4 la garde a4
vue article 1999 P. 475."],information immediate de la personne gardée & vue
ne change pas: durée infraction reprochée date presume droits famille
employeur examen médical dans un delai de trios heures. Assistance d,un
avocat — Recours 4 un interpréte utilisation de fromuliers. le texte réintroduit
la notification de droit au silence qui ne peut concerner son identité¢ ce qui
parfois constitue un veritable element de fond et pas seulement une indication
purement formelle comme le sous — entend le texte et permet de faire aviser
un proche et son employeur et non plus l,un des dux seulement.
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M Suspected et accused person may also waive the assistance of lawyer. This
waiver should be voluntary and unequivocal. The person should have been
made aware of the consequences of this decision and be able to understand
them. See — the Report of justice European commission Op. Cit., P. 4.

@ C.E.D.H. 8 Decembre 2009 Savas C. turquie et voir aussi Robert (M.) Avis de
l,avocat général Op. Cit., P. 9.

@ Cour d, apple cean 14 Fev. 1994 — Juris — Data No. 040468 et aussi cour
d,apple Paris 20 Sept 1993, Juris — Data No. 022815.

oaddl) ol (i ) Y salal) Bauda 6 4ie Ay il eliadl) AlSAT aas of SAL paal)

233 oyreaty olhd) axe oY 5aall dgall 4ils cias Galy OIS gl (s cdBsing s 4230

EOL) ) =1 sall b i) G (glal) 8 Lgdle ageaiall clbileall YA J<ay Gskal)

cade Jaiatl e i (558 (S A giag Bdaill () (i dl
Touté personne placée en garde 4 vue est immédiatement informée ....) Voir:
Cass Crim 1 Avril 1998. Dr. Pen 1998 comm No. 19.

syad o ol G paddll o muars cdigacas (e Gal) 13§y KN sda Jie o) sl (S
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Voir maron (A.); an garde & vue fait une pousseé de bourbouille J.C.P. chronce
1999 P. 2.

" Clarkson C. R. 1986 — 1 — Rapports de la cour supreme du Canada P. 384.
@ Leo (R.A.); inside the interrogation room — journal of criminal law —
criminology 1995 — 1996 PP. 276 — 301 "the number of waivers made in the
interrogation room has been considerable".
The police are even allowed to use trickery and deception in order to achieve
waiver of the right to counsel during an interrogation.
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Gigaa oy Glaiy Lo 4n il calae Galdsdll gas Suam (gpal &l 4y
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glasd) dgdy Lo Wl alaey Bl ga oo Bl of o dds i Lladl) sdag
calan due A aad andal Gliel o dasy Sa cpalall culs (s

O 4 andd) Gad al daliad ) ke alae BlaaY) 8 gall oS L 13a
oo Jlal e daga) HEVL due gy dale ma w oly (Bapa 05S oly WY e Jilal
sele (L Baial) algall il caat ad aniad)l (addl) Gl I el ey 3al) s
oyhidy o3 (3y<eall o (Bl slgall L3l Jlg) s U ddle ety Sladl) Javal)
.(i)eLAA:'I Al ‘;s Ancy (Sda lgiag 4B gany

() North Carolina V. Butler 441 U.S. 369 1979 "to be valid a confession made
by a suspect who thought that as long as his statements were not in writing
they could not be used against him.

@ Frazier V.Cupp 394 U.S. 731 1969 "Refused to exclude confessions obtained
after the police falsely told a suspect that his colleague had already confessed
to the crime.

) Moran V. Burbine 475 U.S. 412 1986 "the police deceived a suspect,s lawyer
as to when interrogation would take place.

@ Korponay 1982 — 1 — rapports de la cour supreme du Canada P. 49.
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() C.E.D.H. 24/9/2009 Pishchalnikov. V Russia application No. 7025;04 P. 77
"the court has a stricter approach to the matter stating that a waiver of the
right to counsel must be established in on unequivocal manner and be
attended by minimum safe guards commensurate to its importance. A waiver
has to be voluntary knowing and intelligent which means that it must be
shown that he (the suspect) could reasonably have foreseen what the
consequences of his conduct would be "the right to counsel being a
fundamental right among those which constitute the notion of fair trail and
ensuring the effectiveness of the rest of the foreseen guarantees of Article 6 of
the convention is a prime example of those rights which require the special

protection of the knowing and intelligent waiver standard".
@ C.E.D.H. 11/12/2008 panovits V.cyprus application no 4268/04 — See also the
case of plonka V. Poland 11/3/2009 No. 20310/02 P. 37.
Ok ol A&adl e Gl cAlcoholic Sl il cuns Ll Lo anid) oIS Lloadl) sda
remain fela &5 of WSy Gl avia oy clgbsins lgab cule] Allally LA ducill o2 Cag ke
A Jae opliie) ol ey 389 (K Y alae Ll S sl silent
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M in estonia waiver of the right to counsel in pre — trial proceedings is not

allowed if the suspect has not reached the oge of majority or has mental
disability. This assumes that vulnerable suspects need special protection.
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G e 1TE e V4 b bl silal e VT Bald) s Ll 4
The person who strongly —dejs 4y Ao dVo il ol ad an il
g e Yo clelya) sl alaas cpies (L suspected of criminal offence
asailly dassalls b aridall Do) Ly e aidall Cile Ll g 3o sl
b ) Al caeal) S lel) e 3 sal) by 0lal oy L Lgayad Sl dslinl
to olas) cre Lalaa prdiiy of Clsata¥) U8 Giles g (6 3 in Alasa
.consult with defence counsel of his choice

alae iyl 8 gal) 4 andall ey o1 SO Calla 8ol s o JasDlg
Qs Wl eae AT plae (md Sar Db el Laalla B olaall JLaal Jas Jy cauni
plae dgng axe pe il (ggluty aney CA e alaa (s Y ¢elaY)

M Art3 - 3: Every law of Canada shall unless it is expressly declared by an act
of the parliament of Canada deprive a person who has been arrested or
detained of the right to retain and instruct counsel without delay.

Art 3 — 4: The right to be informed promptly of the reason for his arrest or

detention.

) Art 136: He shall be informed of the offence with which he is charged and the
applicable criminal law provisions he shall be advised that the law grants him
the right to respond to the charge or not to make any statement to the charges
and the right at any stage even prior to his examination to consult with
defence counsel of his choice.

@
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(" Art. 305 — 2: Prima de assumere le sommarie informazianil la polizia

giudiziaria invita la persona nei cui confronti vengono svolte le indagini a
nominare un difensore di fiducia e. in difetto provvede a norma dell, articolo
97 comma 3.

Art 97 - 3: il giudice il pubblico ministero e la gudiziaria se devono compiere
un atto per il quale ¢é prevista l,assistenza del difensore e la persona sottoposta
alle indagini o 1,imputato ne sono privi danno avviso dell, atto al difensore il
cui nominativo € comunicato dall, ufficio di cui al comma 2.

Art 96: la nomina del difensore di fiducia della persona fermata, arrestata o in
custodia cautelare, finché la stessa non vi ha provveduto, puo essere fatta da
un prossimo congiunto, con le frome previste dal comma 2.

@
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a0l e ol ¢ Jadll il

o andall G Gk ol U1 gl O aa Gagaill oda chiil (e
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M Art 350 — 3: Le sommarie informazioni sono assurite con la necessaria

assistenza del difensore, al quale la poilzia giudiziaria da tempestivo avviso.
I1 difensore ha I'obbligo di presenziare al compimento dell'atto.

@ Art 350 — 4: Se il difensore non ¢ stato reperito 0. non & comparso, la polizia
giudiziaria richiede al pubblico ministero di provvdere a norma dell'articolo
97, comma 4.

(4 il alae yuaas a1 adl o pati e ani AV Balall (i e Al 53l eyl G

Ay aaslend 53000 alaall (e ad Saay 58 cpas o L) e e (Y Gasily yan

cOoalaal)

®) 6. Delle notizie e delle indicazioni assunte senza l'assistenza del difensore sul

luogo o nell'immediatezza del fatto a norma del comma 5 ¢ vietata ogni
documentazione e utilizzazione.
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Aalaadl alal oo alg) V2 Lgie g2 Il clpatl) Jlael aady ol of cagie
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ML diritti e le garanzie dell, imputato si estendono alla persona sottoposta alle

indagini preliminari.
b oail) e VAT a0 8 palally VAYY a8 aadll JUa) gl o) LSAL sl
Dsale Ldjmay QYY) Slelya) ol alag Blaw¥) 34 anial 3a e YYO o8, aml
cly Laidal) dgall (e lalae 4l iy o Al alae 35ag pae Al 8 sl gale o3l dasial
Voir merle (R.): la garde 4 Vue G. P. 1969 P. 18 et Voir aussi lambert;
Formulaire des officiers de police judiciaire 1985. P. 181.
Art 61 — 2: Alla stessa persona si estende ogni altra disposizione relativa
all'imputato salvo che sia diversamente stabilito.
Art. 63. Dichiarazioni indizlanti. 1 — Se davanti all'autorita giudiziaria o alla
polizia giudiziaria na persona non imputata ovvero una persona non
sottoposta alle indagini rende dichiarazioni dalle quali emergono indizi de
reita a suo carico, l'autorita procedente ne interrompe l'esame, avvertendola
che a seguito di tali dichiarzioni potranno essere svolte indagini nei soui
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Laal s 2y als calae Ailaia) Badl aodiog ol adl aey ail) 13 chiiad (g
G agially 4d aiball e JSI QS adl aas aill 13a ey 451 V) Lawyer alae
Jilussll 038 ana (ag algd¥) adal (gl Lgald Al Jilusslly (3ydall psan plasi
e Y sas (glal) d Bk o)liicls alae JiSs 158 gy Cajinall dabidl 3yl
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confrorti e la invita a nominare un difensore. Le precedenti dichiarazioni non
possono essere utilizzate contro la persona che le ha rese.

()" A Suspect, A ccused and defendant shall have the right to defence.

@ 1t shall be the obligation of an inquiry officer investigator prosecutor, court to
secure a suspect accused and defendant the right to defense by expounding
him this right and taking measures to ensure that he has a real opportunity to
use all means and ways provided by law to defend himself of the charge.
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Ensuring right to defense to the suspect accused and 45tall (goeall & adle
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el b anle cadlly agially 4 4niall First  examination Js¥) csana)
Naa) ) ABLRYL @y Janeds Isaghs oy calae Blaial] b aghas aagaans of 43lal)
peadil (e g 8al) AalSals Adliall (oo al) L ande ooally agially 4 4idall (e S
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o gl SUSY ) g i) of iy SO AL sl et DS (e
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mtin gl lonmgny (linll (geall b ade ey agialy 4 asial oo SIS lpaa
b Gl Lein s ¢ale) aia 458 Sl agaaiil (o g ol plag Llaiu) b
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You) e VA 8 aleall Bpalany) L ) £alad)l clehal) osils ) lilly
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presumption of innocence sslyll (alyidl olsie caas defence of the suspect
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()" Article 21: Ensuring right to defense to the suspect, and defendant.

Right to defense is ensured to the suspect, accesed, and defendant.

Inquirer to advice them of the right to have a defense cousel and draw up an
appropriate record thereon, as well as provide the suspect, accused,and
defendant the possibility to defend themselves with legal remedies from the
charge brought and ensure protection of their personal and property rights.
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M) The suspect or the accused is not obliged to prove his innocence — the burden
of the proving the charge and refuting the arguments cited in defence of the
suspect or of the accused shall lie with the party of the prosecution.

ol dg Tagiall ypall chaas AMAN A0l Lghi 5 gy lelya) €9 gad of SANL sl O

OB g0 5 s ashy 53 sally cogially b 4all alas s (pa ey A (s 4]

s S daiag Cigw L 58y

@) 3 _ To avail himself of the advice of the counsel for the defence from the
moment stipulated by items 2 — 3/1 of the third part of article 49 of the
present code and to have a privante and confidential visit from him before the
suspect,s first interrogation.
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cad i Yoo [E /¥ 8 bl (lalll Lilall clehaY) 08l I kil
Byadll crat Cua (Right of defence glaall 3a :lsie aat Cimiag 28 V0 5all)
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M 19 — 1 During the criminal prosecution the preliminary investigator,
investigator, prosecutor and court shall take measures to guarantee the right of
the victim, the suspect, and right of the victim the suspect, and the accused to
proper legal aid.

@ 19 — 4 — 1: to have the assistance of the counsel for the defence from the

moment of detention or arrest as the suspect before the first interrogation or

as the accused as soon as charges have been laid.

The defendant and the other persons participating in the penal procedure shall

be provided with all procedural remedies necessary for the defence of their

rights and legitimate interests.

&)
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()" The court the prosecutor and the investignting bodies shall make clear to the
persons under para 2 their procedural rights and shall provide them with the
possibility to exercise those rights.
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M Merle (R.): La garde 4 vue G. P. 1969. P. 18.

@ 63 —4 — 1 Dés le début de la garde 4 vue la personne peut demander &
s,entretenir avec un avocat. Si elle n,est pas en mensure d,en designer un ou si
'avocat choisi ne peut étre contacté. Ell peut demander qu,il lui en soit
commis un d'office par le batonnier le batonnier est informe de cette demande
par tous moyens et sans delai.

@) Cass. Crim 4 Janv 1994 B. I, Cour d,apple 16 Fev 1994 Juris Data No.
040476 cour d,apple grenoble 8 Juill 994 Juris Data No. 045403.
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)" Cour d,apple de Paris 15 Juin 1994, Juris Data No. 021991,

@ L. G. 1 Valence 10 Juin 1997 B. 1191,

®) Leroy (J.): Gardé¢ 4 vue J. C. Pen Art 53 a 73 - 1995 P. 26.

@ Crimes et délits d,enlévement et de sequestration commis en bande organisée
prévus par l'article 224 — 5 — 2 du code pénal.
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" Crimes et délits aggravés de proxénétisme prévus par les Articles 225 — 7 &
225 — 12 du code pénal.

@ Crimes de vol commis en bandé organisée prévue par les 1'Articles 311 — 9 du

code pénal.

Crimes aggravés d,extorsion prévues par les Articles 312 — 6 et 312 — 7 du

code pénal.

Délits d,association de malfaiteurs prevus par L, Article 450 — 1 du code pénal

lorsqu,il ont pour objet la preparation de 1,une des infraction mentionnées aux

lal4.

©) Crimes et délits de trafic de stupéfiants prevus par les Articles 222 — 35 4 222
—40 du code pénal.
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(" Crimes et délits constituant des actes de terrorisme prévus par les Afticles 421

— 14421 — 6 du code pénal.

Si la personne est gardée 4 vue pour une infraction mentionnée aux 4 —6 — 7 —

8 — 15 de 1,Article 706 — 73 l,entretien avec un avocat ne peut intervenir qu'a

l'issue d,un delai de quarante — huit heurs — si elle est tardée a vue pour une

infraction mentionnée aux 3 et 11 du meme Article l,intretien avec un avocat

ne peut intervenir qu'a Lissue d,un délai de soixante — douze heures.

® Lesclous (V.); un an de droit de la garde 4 vue (Année 2008) Dr. P. 2008 P.
38; le principe selon lequel tout personne privé de sa libert¢ doit pouvoir
béneficer de l'assistannce d,un avocat mais selon lui des le placement en
garde 4 vue contre des les premiers interrogatiores de police dans l,arrét
salduz et cela independamment des interrogatoires qu,il subit.

@

Y o8y Gumignl — (guibdl syl — G omuiuid |9 i baid| 22l _ooq.



syl § =17 sall aayin (A Al g Ve laall Gsia e oy ¥ 123a ISy sl
s ey Galy dbug 50 o duall jsele Gile o uid Sleda) AV

el YLl (g o ol s Jla o3 e Lol el (ld ol e
1) lehal) Cilals Lile (el 43STs ¢ Cpalaal) Llas e a3V Ll ) dadatl) (0 (il
b bl 2a5i aaa€ Gl e G (Y algmy Had sl alaalls JLaiy) e
Oanll e Gapan alaall o il & el alanil g ap Jai¥) ol cailall oy

Ay die alaa Alain) b agh andall Gall Jael 28 i ydll (gilal o Dl
Badll @lley and andall (ad Bl (S ol (Feg (LASI (Baa e iy plifaly Laianll
Al Gag Al sda b eojlia) (g2 bl JLai) (e oS ol e sl cplae S5l
anidly celaall G (g sl sa oAl 1aag ) ualadll Cuii Aaulsy alae o il
02 Cige LS ehyaY) My ol 13 2y LAYy (AREy 2Dl s0a) jaiane 4

RIS

Ol Jaxalls Y49V Ll TAR o8y sailial) Zaliall el (508 & il
sadll & Y salall of Counsel ¢lsie cad SUI Juadll aai Yoo ¥ A3l Y10 8,

(" Cons. Const — 2 Mars 2004 No 2004 — 49 Z D.C. considerants 21 a 34
"Surtout par une decision du 2 Mars 2004 il avait réoffirmé que le droit a4
l,entretien avec un avocat en garde & vue Faisait partie des droits de la defense
et declare conformes.

@ Pradel (J.); droit pénal tome II procedure pénal 1994 P. 397 et voir cass crim
13 Fev 1996 G. P. 1996 P. 10.

@) Cass Crim 9 Mai 1994 B. 174. D. 1995 Somm 145.

@ Si la personne gardée 4 vue n,est pas en mesure de designer un avocat ou si
l,avocat choisi ne peut étre contacté elle peut demander qu,il lui en soit
commis un d,office par le batonnier de 1,ordre des avocat.
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() A Person suspected of an offence has the right to self take care of his / her
defence in criminal investigations and in a trial.

@ On the request of the suspect a defence counsel is to be appointed for him /
her if he / she is suspected of or charged with an offence punishable by no
less than imprisonment for four months or an attempt of or participation in
such an offence or he / she is under arrest or in detention.
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.Suspect person
®) To have defense attorney from the moment of presentation to him / her the
resolution of the body of criminal prosecution on detention the protocol of
detention or the resolution on selection of the precautionary measure to rofuse

from defense attorney and to conduct the defense himself / herself.

@ Article 2 — 1: Asuspect is a person against whom a competent public authority
has undertaken a certain act stipulated under this code in the pre —
investigation proceedings due to existence of grounds of suspicion that he
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committed a criminal offence and a person against whom an investigation is
being conducted.

Article 69 — 2: Aperson arrested is entitled to: have before his first
interrogation a confiedential conversation with his defence counsel which can
be supervised only visually but not by way of listening.

Article 54: the interest of defense a suspect of defendant has the right to get
legal assistance from one or more legal advisers during the period and at
every level of examination according to the procedure determined by this law.
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(M Article 55: in order to get the legal adviser as mentioned in Article 54 A
suspect or defendant has the right to choose his own legal adviser.

Article 56: in case a suspect or defendant is suspected of or charged with
having committed a Criminal act which is liable to & death sentence or prison
term of fifteen years or more or for those who ore not capable who ore liable
to a prison term of five years or more while they have No legal advisers of
their own the official concerned at all levels of examination the trial process
is obliged to appoint a legal adviser of them.

That is the guarantees of legal assistance for defence of a Criminal charge and
due process on deprivation of liberty see htt p ; .. www. Archives. Gov /
exhlits / charters / constitution. Html — and see also elkins zachary. Tom
ginsburg and james melton. 2013 constitute: the world,s constitutions to read,
search and compare https ; .. www. Constituteproject. org.
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D" To be informed promptly, in a language which he understands and in detail,
of the nature and cause of accusation against him.

@ To have adequate time and facilities for the preparation of his defence.

@ Article 6 — 3: every one charged with criminal offence has the following
minimum rights to defend himself in person or through legal assistance of his
own choosing or if he has not sufficient means to pay for legal assistamce to
be given if free when the interest of justice so require.

@ Section 21 — 3 "A person suspected of a criminal offence shall also be
prompty given the opportunity to choose and confer with counsel".
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it allows the presence of counsel from the very beginning of deprivation
.of liberty
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M In accordance with 45 (1) of the CCP counsel may participate en a criminal
proceeding as of the moment at which a person acquires the status of a
suscpect in the proceedings.
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@ Section 10: "every person detained has the right to has counsel present when
giving a statement to police even during a preliminary investigation as long as
this would not be to the detriment of the inquiry.

@) Article 52 paragraph 2 of the greek penitentiaries code guarantees access to a
lawyer for those detained in prisons.
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(" Article 96 of the criminal procedure code of greek also gunrantees a right of
communication between those charged with criminal offences and their
lawyers.

@ On the treatement and rights of persons detained by greek police available at.
http. // www. Unhcr. Org / refworld / pdfid / 426 FA 181. pdf al 38.

®) The code provides that the right to consult privately with a solicitor and to
free independant legal advice is available at any stage during the period in
custody.

@ The people who are in a police station voluntarily (witnesses) are also to be
accorded an absolute right to obtain legal advice this code is available at. Htt;
/I www. Opsi. Govuk / acts / acts 1984 / pdf/ uk pga — 19840060 — en. Pdf.
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() 255 _ 1 the officers and the agents of the judicial police that have made an
arrest or detention or have held the arrested on delivery. Shall immediately
inform the prosecutor of the place where the arrest or detention has taken
place. They shall explain to the arrested or the detained that they are not
obliged to declare anything and they have the right to select a defence lawyer
and immediately shall notify the selected defence lawyer or the one appointed
ex officio by the prosecutor.

See special report entitled presumed guilty criminal justice and human rights
in mexico 24 fordham int 1 2000 — 801 at 843.

New Zealand bill of rights act 1990 provides that: every one who is arrested
or who is detained under enactment shall have the right to consult and instruct
a lawyer without delay and to be informed of that right.
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" Section 65 — C "No enactment shall be construed or applied so as to deprive
any person who is arrested and detained of the right wherever practicable to
retain and instruct A barrister or solicitor without delay.

@ Formally loi 2008 — 008 of 25 June 2008 contre la torture et autres peines out
traitement cruels, inhumains ou dégradants — Availablie At: hup: // www.
Apt. ch / t Id / madagascar — pdf.

®) Section 35 — 2 "every one is detaniend including every sentenced prisoner has

the right to choose and counsult with a legal practitioner and to be informed

of this right promptly.

@ Section 14 — 2 "A person who is arrested restricted or detained shall be
informed immediately on a language that he understands of the reasons for
his arrest restriction or detention and of his right to a lawyer of his choise.
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()" Saction 13 — 1 "Any person deprived of liberty shall be infomed promptby in
language which he inderstand of — the reasons of his arrest the right to legal
assistance of his choise ...".
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committed a criminal offence but against whom a nvestigation has not been
initiated.
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(" Article 5: The accused shall be presumed innocent until his guilt has been
proven under the provisions of this code.

Article 6: The accused shall have the right to conduct his own defence or to
avail himself of the aid of defence counsel the accused should be advised of
his right.

Art 111: For the pourposes of this code the accused is a person suspected
accused of or charged with an offence in a report of a criminal offence a
criminal complaint or in procedural Act carried out by criminal justice
authority.
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()" Article 5: the defendant shall have the right to defend himself in person or be
assisted by a defence counsel of his own choice retained from the ranks of the
bar. Subject to the provisions of this act. If the defendant does not retain a
defence counsel in order to provide for his defence. A defence counsel be
appointed to the defendant.
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(" Section 137: (Defence counsel) the accused may have the assistance of
defence counsel at any stage of the proceedings not more than three defence
counsel may be chosen.
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The supreme court has interpreted this to include arrest under a
warrant and interrogation.
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()" Robinson (D.); et esser (A.); le droit du prevenu au silence et son droit 4'etre

assiste par un defencur au cours de la phase préjudicaire et allemagne et aux

etats. Unis d,Amerique Rev. Sc. Crim 1976. P. 567.

Miranda and Escobedo are the court,s responses to the continuing assertion of

substantial claims that confessions were extracted during police detention

physical and mental coercion and overreaching and the court demanded to he

warned of their rights and provided with an attorney without this measures the

evidence is not adequate.

®) See Brewer. V. villiams 430 US 387 (1977) unofficially available at http: //
www. Law cornell — edu / supct / html / historics — ussc — CR — 0430 — 0387 -
70 html at pp 398 — 9.
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D" Ggnoud (P.); l,enquéte préliminaire et les droits de la défense thése université
de nice faculté de droit 1997 P. 160.

@ According to the judidial practice of the Estonian supreme court; the right to
defence is one of the main procedural principles of the rule of law and gives
a person the right to defend himself against Criminal charges with every
means set forth by law. See supreme court criminal chamber rulling 3 — 1 —
1 — 114 — 02 paragraph 7—3 — Rt 111 —2002 — 34 — 370 (in Estonian).

@) Tassier (S. A.); le garde 4 vue et droit de la défense R.P.D.P. cujas No. I
Averil 2001, P. 34.
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() Cass Crim 9 Mai 1994. B. 174. D. 1995, Somm. 145.

@ Cons. Const 2 Mars 2004 No. 2004 — 492. D. C. considerants 21 4 34.

@ Voir loi No 2011 — 392 du 14 Avril 2011 Relative, la garde 4 vue.

@ Crim 19 Oct. 2010 Pourvois No. 10 — 82 — 902 et 10 — 85 osi P. 479 et voir
aussi georget (V.). A propos des arret de la chambre criminelle du 19 Octobre
2010; garde & vue et convention européenne des droits de ,homme Rev. Dr.
Pen. No. 11. 201. P. 15.

©) Cass Crim 3/9/1996 Bull Cirm No. 443.
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cAiliall clehyaY) gl 8 Dlandl e ¢ jgpm % deal L2 ¢FVA TVY a0V A9A sl
) N vvom 409 Bl daals Bginll 1S ool g€ Allus,
M) Lesclous (S.) un an droit de la garde & vue janvuier 2009 Mai 2010 Rv. Dr.
Pen. 2010 P. 42.
@ Cass. Crim 27 janv 2009. D. No. 08 — 81 — 656.
®) U.S.S.C.: 12/6/1964 Massiah V. united state 377 201 "the U. S. Supreme
court held that statements deliberately elicited by authorities from the
previously indicted accused in the absence of his counsel deprived the
accused of his right to counsel under the sixth amendment and therefore such
statements could not be used as evidence against him in trial".
CulS Lol ¢ ag Ly 32l ol catliymn g el agiall JIsdl deSaall e dpadll o3a i
ol &l Jaaill s s aSall 138y csalae e 5 Ly sl o3 Ll g el shal il
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Gl Miranda V. Ariznoa decad b Sl 6 Llall 3ol Gl ol

Al ol il aipat are Al glsie cant e siaall Gaalad) Jaill

o pi Balgdl) 35y aladd) jpan ey Cleain) oy Cus e 4l 1Kl 8 L)

Blaa) 8 3all e JHlo a8 @iy oy e 4 andal o @) Jle) Gile
L) daal 4K 1aag (Malasy

i) 8 Gall gl e agiy aly Gatan ledie jaddll o deSadl) el

O 52 L aladll jsag cpuill anpad are 3 al) dglaad o) o 80 sa alasy

i IS aadned S o)) e Aylay agesil aa Ipag o paladY) G ey
RF IS PN

a3l 05 o e Alia Lomd (o L8 sl jen Vol e a3 el gl
"No person shall be compelled in any criminal case to be a witness against
himself".
AV ARS8 HaY) i) e Guealad) daaill ke
According to the sixth amendment of the constitution

Enjoy the .4cls Jal (e plae Llain¥) 6 3all agiall aiah dbliall Glelgil) a3 4ilé

right to have the assistance of counsel for his defence.

() Mranda V. Arzana 384 U.S. 436 1966.

@ According to the fifth — mendment privilege against self in crimination where
an interrogation is conducted without the presence of counsel and statement is
taken the prosecution,s side has a burden of demonstrating that the defendant
knowingly and intelligently waived his right to counsel and concluded that if
a person is hed in custody and not yet indicted the right to counsel is
indispensable to the protection of the privilege agninst self incrimination: the
role of counsel here is to guarantee that people would not testify against
themselves involuntarily and such statements could Not be used as evidence
against him in trail.
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gon Richard argersinger ey 48 40kl Argersinger 4=l 4y
M Gl Lo llae daally (2Bl lials layold 4y daSae (B agily @ (il
piall o aSal) 235 ol (on SlebaY) cod ddabe Vs cally edl Bw N Joas
Al Lolal) daSaall U caliin ) 6 o Slg ol (8 Ly cppnas Gl
il 8paal) Lgilill Sl Gl danyall Lalad) el ol cuxiy cArgersinger
agiall L8 5aclal 0da A8 Liary cagiall Alalall ASladl) Glasal falas jgumn calls
OSar Y ciaSlaal) ol ala Alaia) deod AaSadll e dle (ayan ol @3l
Oiilaly ade o<a

b @l Gt (e Ll 8 L) Aol i Massiah V. &b
Olesk Ligis Winston Massiah ey anle eaddl L€ & calaa Bl
ol I3 dayg AUS b Mg camily) 2 ol i calae Cpuay o8 (53)g ()2l
@My Massiah 1 agyae 29 Jesse Colson ey duadll & 00 adde cae 4
anll laguiany as Baaiy Colson aw Massiah Wy cdallndl) callalid) aa (glaty
Slea e @l Ay algd (A o ol Cigyl e Bl Jal cile L saal
clgies g sliadl Gaall Jassfy 4l

M u.s. Supreme court. Argersinger V. hamlin 407. US 25 — 29 S. et 2009. 32 L
E. 2ed 530 (1972): the defendant jon Richard aniadigent person, was charged
in a florida state court with carrying concealed weapon. The offense carried a
punishment of up to six months in prison and a 1000$ fine proceeding
without counsel. He was convicted and sentenced to 90 day in jail. On appeal
the supreme court vacated argersinger's conviction the court concluded that
the problems associated with misdemeanor and petty offenses often require
the presence of counsel to insure the accused fair trial "under the rule
formulated in argersinger An indigent defendant who is not offered the
services of a court appointed attorney at trail may not be sentenced to prison.

Y o8y Gumignl — (guibdl syl — G omuiuid |9 i baid| 22l VYL



oaby alae Bl & gall 4l ol adly Llall deSad) oLl calina) 3 oSl
g (Bads Javall jgele ddadley Clgaiad) jlay Y ladie s Ggation Lexie gl
Y Galedl of (o) iy Apail) sda b AaSaally ALl iy aelis 1Sl
oo D 8 06K sl 138 o gl cdnalan Hguan 8 Y] Aalg) S i (gl agatien
ol ladl) aall jsele of aty Aocadll 038 a5 . alaey Bilaial) 32 ce dlly oo
e dh aidiall s 28 adf cuyiie) 38 Al o W e asidall Sl oy Cagaian
Dala daalae 05 o e 1S5 e glaiad (53 Jueall Pl

oalaal) (1o ga alaas Bilaial) g ol Jsdll ) 8yl et dl) cliadl) C1ady
Egdj,j ::5 (a9 cad §)JL~AA‘9 &bﬂ\ LB}-BA ‘:JQ claiel dS.&g L@M\A.A u}ﬁ émhj cz\:v).é};l\
Desa ) clehay) ddas )

M yu.s. Supreme count: massiah. V. 377 —US - 201 -84 —-S —ct 1199 12 L Ed
2 ed — 246 1964 "defendand winston massiah has indicted by a federal grand
jury on narcotics charges — massiah retained a lawyer and pleaded not juilty.
While free on bail massiah was contacted by a codefendant, jesse colson.
Unbeknownst to massiah. Colson was cooperating with federal law
enforcement authorities. Massiah and colsonmet met and spoke in on
automobile for several hours about the case. And massiah made incriminating
statements that were transmitted by radio to federal agemt located a few
blocks away the statements were used as evidence in massiah,s trial. Massiah
was convicted and sentenced to nine years in prison. On appeal the supreme
court. Massiah argued that he had the right to counsel while being
interrogated by law enforcement. Even when the interrogation was not
conducted in person by an officer. The court agreed and reversed massiah,s
conivction.

The court in massiah established that the police may not interrogate someone
who has been indicted unless the person,s attorney is present or the person has
knowingly waived the right to have counsel present.

@ T.G.L Aix en province 22 Decembire 1993 Juris Data 021180,

@
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i h Al leha YY) Bl patd 3k V) oo Le aLSSY) sda S
IS Lgle aguaiall LIKEN clelyal) dallaa cuslS 1Y) aaaty (Ol of Ao ai
IS Gl aal el (6355 Al ehyal) 13n saun Syl addll allias o ol
G o) ddalas o elatie) Al sda Jia oy 4Y oS0y (o Dlanll ) (5055 dalla
i1 oS o2 Oas Y il 3llaie (g shaY) 138 o cadas (53l e i) il
ki ¥ oM ol (DUadll ade 31y L 549 N pas de mulitie sans grief
caod daliad) ciala V) 4 el

Y byl Bial Ay saaleall (e desalall salall Aallae (L el N Gyl
i 13 ) ad asiad) Bemas 3l Lo s3a5a) cleha¥) (Dlas ) el 5353
e careal Lo 1) say (Dasd ansadl (e dll )y Gigan Cilelal) s dillaa o
Cran V) (Sl (pS5 Vs (oS (s Dl Y tlaal Bk (69K ) (s a3y Cigas
@35 Glg cdpgall 4 aiiall daliae o olnieY) asehe o Jilall G il
O Lo Ayl ) i) i) 4l ey o) edaianll Clelya) (Slay U dpeally
Llawy) A @all ey & Lo Notification les doit @geall (Dle) diaaiall clshay)
Olaaa¥) 5ym8 aaa laSe (Droit a4 Lentretien avec un  avocet aslaaw
oail b djasal) KA cilelal! Jad (e layicls prolongation de grade & vue
Lallie o cangiy ) et ydl) A8l clelyal) sild e A Y VY)Y gialal)
L o

M Crim 23 Avril 1992 — B — 1992 somm 322.
@ Crim 18 Juille 1995. B. 25 Crim 6 Dec. 1995 B. 369.
) Crim 4 Janv 1994 B. Crim 9 Mai 1994 B. 174.
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@ildly idaydll yoi b ULl e LS Fie dallal) 44<al) ey Wl

) lelall o cdalll saa of loai ) Bae gl o) cdBging 4 aidall L)
aidall paddll (Ple] oy GACy (e day ol jlaial) (o) paddll Cuaad
Oapmsall clehal) dud e 2 Y clehal) sda o o sloaill il s cadgiag 448

I Apsall clehal) (e diging 4 andall Plel iy ol GhY elly e 335,
o Alpun gl calgatio o o3 alghay adlel of il 13 cehaY) Ol Lele gy 8
il Lavcall gale cuila

Slehayl (8L A v o e Al asld ehay) e DUl yaid Ja o)
allaall o V) A jal el La 1) sag 2AMEN Bl VVE saldl Glld e culal €AY
g Jady (Ul (L8 cdpasall ey Bl Lol 5yg Jadl) (e 52 day o
OV chay) ety lly ccad Al clelay)

Au Cas ) Syeall Guall s 6 Jaiasll cant aagl) (Dlary ad GBS
ALY AP e (K Y Jhll) asasll st aaglly «d,une retention douaniere
.Par comparution immediate (5)sall Jgiall (1yhs cliadll )

fi2 Y ol Jsialls ol pumad) O Ape dll alil) AaSne el I ket
Blaie 420y o)liicly Aliadia Ayl (1S5 ¢ yulibie (3aykas Badanl) aal aiiagll dally

M Merle (R.) et Vitu (A.) Traité de droit criminel tome II procedure penal No.
480.

@ T G 1 Aix en province 22 Dec. 1993 Juris data 021180.

@) Cass. Crim 7 Avr. 2010 No. 81 — 625 Juris Data No 2010 — 5059.
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i) ehall g oMl olé «culs sa LSy <Mode de retention distinct () aall
sl Wi 5Sss chavall jsale 4 s 3 el e

sale Ler a8 Al AL clehadl (gaail) dpaiall (i) daSaal el 2l
Du goyiall ye (S uall Guall (Dl Ao Lopdl ) Ahe @yl Laie Lyl
pgad aiidiall (Ple) are 2w Nullité de 1irrégularité d,une detention militaire
el Bl Ga elld i Loy agiging

saalll delul) alay b il Uy Jroadii — Hadl iaje o8 5lamal) 1aa o5 dae
b8 Syl Cus ¢ ad) Ghaye (8 Ly dps dbes Glla YooV oale b Vo)l
Y Adeall sluall A B)s) pagadn gl Al Glagleall o ol Lie fobalsd (e il
B3l ulSsSll Bale (g delian Jesag ¢dlgn b dald 5l gl o cale (6l Jeny
(bl ool les eaux internationals deddY) slaall gat Cayaily adiyha L a8y
Gl 8 pland) jlatal oo ddayll Plag « b Yo el G)g3ll e Ly Cus
3> dld 8 Lo aglsian agBle] (52 Consignes dans leurs cabines a¢! damill
pre Lgie Annulation (DUadls (sala Curd eya¥l s Jlosg calaa Ll
Las aglsin (e agibayng «poil) e (Ao Al Jsaped (3 Al Gl ehia] dae g yi
AEEY) G 0V ) gl B Lgale Gasiaidl clledll o oy g s S
Uah G ey 4303 Slaia¥l eha) ) adall 4sil 3 g ¢y giad daysY)
gl daludl e Gyl U8 delu VY sadd laia¥) agile

() Cass. Crim 18 Mars 2009 No. 9 — 83. 172 Juris data No. 2009 — 47941 le fait
que le proces — verbal de comparution immediate ne fait pas suite
immédiatement 4 la garde & vue mais au déferrement mode de retention
distinct.

@ Cass Crim 12 Mai. 2009 No. 9 — 81 — 434 Juris data No. 2009 — 945845 Dr.
Pen 2009 Comm 116 obs a — maron "des requétes en annulation étatient
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sare b olall Glaal Gums el Do b)) Gaiail) 4 Cjaal Gl
L (931 cleha) (Dasy (palall coady cadigll 3 By «By93 (e (e ol
Lllla ¢ paall Gaage (8 Slamial¥) sha) o 85 pualls aiten o Jadasll cas pumsll o e
o) 8 Sl ol sladl ) o Laal) L ol 4l

S el o @hs¥) s dads ¥ DUl wSal) o e Tasall i) a3,
Ul sl A ehadl Lol g Ayl daleal) Aulias il

alall alaall Lpaliad) il dball Ui g9 Ay umill sk 8 (i) AaSan gl A
sl ehal o Grad) (gy5 3l ehaY) 6 &l sl 3 Geall o Mouton /)
Ohatdls Jlam¥) 8 clad dpnsl 0Ks «@yo il @lal (Slaial) Jasatl) s

sale Adjras (3uind shya) Hadall dsals SlatV) ans Ao s deaidl) s2a
flagrant Gabill Al ) Ysaas 405V Bl 3aail 138 jolas ¢ Sloaill Laval
Cuat gt adsn asat (53 ) cagiall padall pla) e i (3l cdanall
A o aglsaiad a3 ) aagiall aal alae ads Les cging ale) (90 laial)

deposes,basées, entre autres, sur l'irrégularité des privations de liberté subies a
bord du junior comme ne respectant pas les garanties des sparagraphes 1 et 3,
C de l'article 5 de la Convention européenne des droits de ,homme et par voie
de consequence il en allait de meme de la garde a vue elle — meme et de sa
durée qui avait impose un délai de 72 heures avant presentation a une autorité
judiciaire.

(' Cass. Crim 23 Juin. 1999 No. 99 — 82 — 186 Juris data No. 1999 — 2991 —
Bull. Crim 1999 No. 149 — Cass Crim 18 Juin. 2008 No. 08 — 80086 Juris
data No. 2008 — 044913 — Cass. Crim 18 Mars. 2009 No. 08 — 83 — 873 cette
chronique Dr. Pen 2009 chron 8 No 38 "le prinicpe etant que ne doivent etre
annulés que les actes qui trouvent leur support nécessaire dans l,act annulé.

@ Cass. Crim 12 Mai. 2009 No. 09 — 81 — 434 Juris. Data No 2009 — 948545 Dr.
Pen. 2009 Comm 116 Obs A Maron.
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OS5 oY) sl (& Ladail) it pagll ela] 8ydlae ae duals dasalls de flagrance
Clele ) sda =iy of la chambre de linstruction (suasll 4dm Cleall (e
agiliias Aalie Ao agidalie oS Y Caliad) o) oy i ) pamil) 8 ang
fondés 4 pousuivre leurs investigations flagrance dayally kil ulud e
sae DA agae 3 2 (il Lie aad A aania Creant () Cpegidll aia
kil s cigd A eg dilia cilelya) 0F saldl (ail Lada as] adally s
Pa Ll cant Gulill s 8 Gaiatl) daibie & e (g bl ol 0 ol daally
JLSY) sy ranall egumgall Jal) sasn (& IS daall Qi) oY L) Ll
3l e alias ally sl caal aagll Alla by LA e lehadll S5l
Ol Al 3gng Jady Gy (53 e gunsal

LealSal (e dpaal) 8 Ciond Gl (gial dys¥) AaSadll o) s ol (S il
e pipll o dilile AaSlae & aal) Checs AY) 038 Jia ) st algY) ) e
LSl o) 3 el dajh ¢sSley dnalany agiall of disea

O e L) 38 (grad) sliaill ani pa¥ly ys¥) sliadll (e il e
Oeieha¥) ey DUadl 32l ¥ Jasall el Gila (e Vil yuinna yupat p2e

() Lesclous (V.); en an de droit de la garde 4 vue article précité, P. 43.

@ E.C.T.H.R. 28/6/2011 Sebalj V. croatia "that a convention based on such
evidence impairs the right to a fair hearing notwithstanding the fact that the
accused person and his defence counsel have had the opportunity to challenge
this evidence in subsequent trail hearings".
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O sl (Wpaly Lygl 8 Lladll (e taall & Jedlls Cann Le gy calaas Lilaiua¥) 6 4is
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(i Galgie

Lihagll Jleel DAY e ol G dllas gl s e ilasiall 058 Glagl (e Chaas
A elley Jua) dllyy (ga (Y ¢A8lall (gseall alyes daleial
Y e @bl papall ccupall ne Lo ias))
() C.E.D.H. north carolina V. Butler 1979 — 44 — U.S. 369 and fraizer. V Cup P
1969 — 394 — U.S. — 731.
@ R. V. Flay ford 1998 — 40 — ccc (3d) P. 179.
®) C.E.D.H. Panovists V. Cyprus, 11/12/2008 No. 4268/04 and see also plonka
V. Poland 31/3/2009 No. 20310/02.
c i) Crgan Cilgy daley old (4 andiall alae Gadsd) ot Wladll (gaa) s Sl S
The ploice deceived a suspect,s lawyer as to when interrogation would take
place see moran. V. burbine 475 — U.S. 412 — 1986.
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L) daSaa s alal) calaad) ang 13 Slelyal) 038 pnen o LN DA Gy
sl Uaall e ol (3 ehad) aigs duadlaa ald (ot (a5l a8 Japeal) 50l
203 algd¥) dbe ) aling of 4l iligiall (g8 8 dans (S8 dadll OIS 13y <4t
cale 30Lad) (geeall £8))

(alaia¥ly 5oLl G ol ¢ Y1 o Allall o2a 6 adde 285 S clelially
Oaglia leha) 17 sald) (el lads 4l cania ) Zada gl doles dlal Cine 38 (4

Slal e Alaaill lavall jsale (e ddulasll dusjlas dilal Cin J)E gaem Alls iy
alall Clil) ) el s DA aagny o SN Al )T alall il Lada 43 (53l
b Ok O e DA Ll jpalals Gulal¥) 13e Gy Alls s )10 10 claly

) Stefani (G.) levasseur (G.). et bouloc (B.); procédure penal Dalloz 2 éd 2006
No. 442 P. 412.
XYY a e g sl ) gpee oo ()
®) Art 16: 1 Dans le mois qui suit la notification de la decision de refus de
suspension ou de retrait d,habilitation .,officier de police judiciaire peut

demanander au procureur genéral de rapporter cette decision le procureur
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D Sl ddlls salall e BN 552l Gk s i WOLE ey o)sdiall ddje
A jal ddales il Adlial) Cilehal) il ael Jy casdl 13s die e il ol
Aiay La) ctlales disjlas Alcaill laviall jsala delaiad saey jhA jlaay ol
ailalid Sleadl) Javiall jgale dlan Ao )l danl) 1ang diled Ay of (A5
alY Tl 5% o Lely (A1) Aeaall 55108 (e e Liala ()5 38 4iliadlaay
o5 Lad gl ¢ Aladl] Javall jgalal Lol pabaiaV) o Lo 3y jlaal) 13y (JalSIL

13 Ale¥) At ila pe ehiall 130 Gl g gt Lal Cila (ge 4 diasis

général doit statuer dans un délai d,un mois a défaut. Son silence vaut rejet de
la demande.

Loz e o om0 el cpa oyt ol imil AaSan (8 I Capnn g2 sy LA 13ag ¢

ALl Alasll Bl pues Clgaly Jilins () bl 5b oS
Voir lLarret Crim 13 Jan 1998 Bull. Crim. No. 14.

) Dans le delai d,un mois 4 partir du rejet explicite au implicite de la demande
prevue a larticle precedent l'officier de police judiciaire peut former un
recours devant une commission composée de trios magistrates du siege de la
cour de cassation agant le garde de president de chambre ou de conseiller. Ces
magistrats sont désignés annuellement, en meme temps que trois suppléants
par le bureau de la cour de cassation les functions du ministére public sont

remplies par le parquet général prés la cour de cassation.
@ Stefani (G.); levasseur et bouloc (B.). procedure pénal Op. Cit., No. 358. le
commission statue par une decision motivé les débats ont lieu et la decision
est rendue en chambre du conseil. Le débat est oral le requérant pent étre
entendu personnellement sur sa demande ou celle de son conseil il peut etre
assiste de son conseil la procedure devant la commission est fixée par un
décret en conseil d,Etat.

) Crim 4 Mai 1988 Bull Crim No. 191 D. 1988.
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De Responsabilité pénal

Gall 13 e Jilaly Ll sS 8 alaes Lleia) 8 anial 3a e eluieY)

&b s ¢ Glaill Ll el cuils (e olS] dsalia Lo 13 dilia Lays ) Jsany 28
oo o cCalie¥) e alad 4 anadl Cudes Tl seld (e alaall e
G o eliie) Jid days lShl daval) Hsala asi of (Kar Ay calaas LN Ga
les  gsamsall maddll Jlal) o coaiill as i lodie  oalaally Ailaiu|
ol Enaall e cvanll Jie cdsalaag 40d 4idall (o communications oral
Adoall (afilgally Claaleall aple Coal 38 Cuamll 138 aiyadg ], écoute teléphonique
abis) b aall pads IS o Glas)) GBoial £uys¥) A8EY) e VA Bald) ol Cum

M Clavel (G.) la chambre d,accusation comme jurisdiction disciplinaire le
pourvoir judiciaire octol — Nov 1971.

@ Decocqu (A.); Montreuil (J.) et Buisson (J.); le droit de la police litec libraire
la cour de csssation Paris No. 11509.
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250 dlalaally el

i) aia (Aol Gl b 00268 el Jad Jaral) gale delliad & oS 13
ahis) Jo ol Hguan (L8 A cdalan e dnd andall GlallSey alislsae e
) atadl) asall 4alSs sin
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®) Association for the prevention of torture Op. Cit., P. 1.
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(') The presence of a lawyer can help to essure the detained person,s right to
safety and dignity are respected and that the authorities do not exceed their
legal powers.
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VAVY sidg o 3 palally VAY salall et Cangar ol elaill Adgiae )58 iyl il ()
rlly b aaly Al dlalad) aulaty (3leial
Stefani (G.) Levasseur (G.) et Bouloc (B.); 14 éd Dalloz 2006. P. 416.
sl caal e gl Jem ¥ alh 190A ale jalaall i) Hsiall e T Bl i 3yg
Tasall 12 ahia) ey cdanill duall e Golal) s &bl ddalully . (ygilall Ly V) 4w
(sl b lgle pageaiall Jagyally
Voir aussi myer (D.) principes constutionnels et principes generaux
applicables en droit penal francais Rev. Sec. Crim siry 1981 P. 53.
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D" Merle (R.) et Vitu (A.); traite de droit criminel tome II procedure penal No.
795; Dececqu (A.) Montreuil (J.) etBussion (J.) le droit de la police 1991 No.
1160.

@ Stefani (G.); levasseur (G.) et Bouloc (B._; procedure penal Op. Cit., No 444
P. 514.

Voir aussi Art 136, l,inobservation des formalites prescrites pour les mandates
de comparution d,amener de depot d,arret et de recherché peut donner lieu 4
des sanctions disciplinaires contre le juge d,instruction le juge des libertes et
de la detention ou le procureur de la république ces dispositions sont étendues
sauf application de peines plus graves s,il y a lieu 4 tout violation des
measures protectrices de la liberté individuelle prescrites par les articles 56 57
96 97 138 et 139.

Dans les cas vises aux deux alineas precedents et dans tout les cas d,atteinte &
la liberté¢ individuelle le conflit ne peut jamais cas d,atteinte & la liberté
individuelle le conflit ne peut jamais cas d,atteinte 4 la liberté individeulle le
conflit ne peut jamais etre élévé par lLautorité administrative et les tribunaux
de Lordre judiciaire sont toujours exclusivement competents.
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IT en est de meme dans toute instance civile fonde sur des faits constitutifs
d,une atteinte 4 la liberté individuelle ou 4 l,inviolabilite du domicile prevue
par les article 432-4 4 432-6 et 432-8 du code penal qu elle sot dirigée contre
la collectivité publique ou contre ses agents.

()" J. M. Burkoff; exclusionary rubs in: S.H. Kadish encyclopedia of crime and

justice volume 2 the free press collier Macmillan publishers London P. 721.
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