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bona gratia Divorce

Legislative Framework and Actual Practice in Byzantine
Society

From the Fourth to the Eleventh Centuries
Mabrouka Kamel Daif Youssef
Faculty of Education, Damanhur University

Abstract:

The research seeks to study the bona gratia divorce in legal
texts from the fourth to the eleventh centuries to shed light on the
concept of bona gratia, investigate its Preliminary legislative
introductions represented in the legalization of the At-Fault divorce,
and discuss all cases of bona gratia permitted by the legislator and the
legal grounds of each case separately. The legislative developments of
these cases from one era to another and the actual reality of its
practice in Byzantine society are investigated and tackled with
reference to its examples in historical sources. In addition, the
research attempts to answer a number of significant questions,
including: what were the legal consequences for spouses after signing
this type of divorce? Did it include aspect of discrimination between
husbands and wives in the legal bindings for both of them and the
procedures for signing it? Did these procedures differ according to the
reason for the divorce? What was the stance of the church regarding
some cases of the Bona Gratia divorce in the imperial palace?!

Key words:

Divorce; Roman law; Christianity; Imperial legislation; Ecolga;
Procheiros Nomaos.
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H.J. Wilkins, The History of Divorce and Re-marriage for English
Churchmen,(Longmans, 1910); J.G. Emerson, Divorce, the Church and
Remarriage,(Philadelphia,1961);V. Pospishil, Divorce and Remarriage
Towards a New Catholic Teaching,(New York, 1967); O. Rousseau, "Divorce

and Remarriage: East and West"Concilium24(1967),pp.113-138;J.Bishop,
"Divorce and Remarriage "New Black Friars,Vol,49,N0.579,(August

1968),pp.588-599; A. Schmemann, "The Indissolubility
of Marriage: The Theological Tradition of the East, " in The Bond of Marriage:
An Ecumenical and

Interdisciplinary Study, ed. William W. Bassett (London: University of Notre
Dame, 1968),pp.97-112;P.Huizing, "L'indissolubilite de marriage dans le Droit
canonique"Concilium,38(1968),pp.45-56;J.Bernhard, "A propos de
lindissolubilite  du  marriage  chrétien" Revue des  Sciences
Religieuses,(1970),pp.243-256; L.P.Patsavos, "The Orthodox Position on
Divorce ",DIAKONIA,(1970),pp.4-15.;L.de Naurois, "Le probleme de la
dissolution du marriage par I'Eglise. Réflexion d’un Juriste "Nouvelle Revue
Théologique, 93.N.1.(1971),pp.50-77;P.L'Huillier, "Le divorce selon théologie
et le droit canonique de I'Eglise orthodoxe"'Le messager,65,(1969), pp.44-
59;ldem. "L'Attitude de I'église orthodoxe vis-a-vis du remarriage des divorceés,
" Revue de droit canonique,29(1979),pp.44-59;Idem, "The Indissolubility of
Marriage in Orthodox Law and Practice, "St. Vladimir's Theological
Quarterly,32/3,(1988),pp.199-221;W.Luck,Divorce and Remarriage:
Recovering the Biblical View,(Hrper&Row,1987); R. Bagnall, "Church, State
and Divorce in Late Roman Egypt, "in. Florilegium Columbianum,
ed.K.L.Selig and R. Somerville,(New York,1987), pp.41-61; M. Hurley, "Christ
and Divorce, " Irish Theological Quarterly,(March1968),pp.58-
72;K.Kelly,"Divorce and Remarriage: Conflict in the Church, "the
Tablet,248(1994), pp.1347-1375;1dem,Divorce &Second Marriage: Facing the
Challenge (Sheed&Word 1997); K. Schembri, "The Orthodox Tradition on
Divorced and Remarried Faithful: What can the Catholic Church Learn?
"Melita Theologica, 65/1(2015), pp.121-141;R.Bof&C.Leyser, "Divorce and
Remarriage between Late Antiquity and the Early Middle Ages' 'in, Making
Early Medieval Societies: Conflict and Belonging in the Latin West,300-
1200,ed. K. Cooper & C. Leyser ,(Cambridge 2016), pp.155-180; J. Fuentes, El
divorcio de Constantino VI y la doctrina matrimonial de San Teodoro,
(Pamplona, 1984).
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(Y)M. Cohn, " Uber den Begriff des bona gratia divortium".Zeitschrift der Savigny-

Stiftung  FUr Rechtsgeschicte.Germanistische Abteilung, Vol.XII. 1.Aug.
(1878),pp.411-445.

(*)S.Solazzi, " Divortium bona gratia”,RIL,(1963),pp.511-24.

(¢)A.Arjava, "Divorce in Later Roman Law" Acta Philologica

Fennica,Vol.XX11.(1988),pp.5-21;J.Gaudemet, "La legislation sur le Divorce
dans le droit imperial des IV et V Siécles"in. Atti dell’Accademia romanistica
costantiniana. Vil
convegno internazionale. Perugia: Universita degli studi, (1988),pp. 75-88.

(°)K.Visky, "Le divorce dans la legislation de Justinien" Revue international des
droits de I'antiquité.3éme série 23(1976),pp.239-264.
(1)A.Laiou, " Le Divorce et la Tonsure", dans. Marriage, amour et parenté a
Byzance aux XI -XII1 Siécles,(Paris 1992) ,pp.113-136.
by e ST ey Ay (B el dle gl Olyie BsS)558 sl s)ygiSall dag sl ciles (V)
coaidl Gas BUally Gl e
L.Kourkouta, "Stigma of Mental Iliness as Cause of Divorce in Byzantium".
International Journal of Caring Sciences,Vol.2.Issue 2.(2009),pp.61-64;Idem,

"Diseases as Causes of Divorce in Byzantium", Progress in Health
Sciences,Vol.1:2,(2011),pp.200-203.

(A)D. Papadatou, "Divorce by Mutual Consent and its Customary Applications in
Byzantium",Byzantinoslavica,Vol.58.N.2,(1997),pp.269-273.
(?)P.Sary, "The Changes of the Rules of Divorce in the Christian Roman Empire"

in. the Proceedings of the 4th year of the International Conference entitle
"Days of Law" ed. R. David & D. Sehnalek and J. Valdhans (University of
Masaryk 2010),pp. 1-9 .
bl cluhall 03 (e Jaaliil) (e apyal (V4)
P.Corbett, The Roman Law of Marriage,(Oxford,1930);G. Joyce, Christian
Marriage: A Historical and Doctrinal Study,2nd.ed(London,1948);W. Rivers,
et al, "Marriage" ERE(1951),pp.423-472;N.Patrinacos,"The Sacramental
Character of Marriage: A Study of the Practice of the Greek Orthodox Church
on the Basis of St. Paul's Theology of Marriage",GOTR,1/2(1955),pp.118-
132;R.Naz, "Mariage en droit occidental "DDC,VI,(1957),cols.740-
787;J.Meyendorff, "Marriage: An Orthodox Perspective(New York,1970);K.
Ritzer, Le marriage dans les églises chrétiennes du ler au Xle
siecles(Paris,1970);D. Hunter, Marriage in the Early Church,(Minneapolis:
Fortress Press,1992);ldem, "Sexuality, Marriage and the Family" in the
Cambridge History of Christianity:VVol.2 Constantine to ¢.600,eds.Augustine
Casiday and Frederick W. Norris(Cambridge, 2008),pp.585-600.; A. . Laiou,
"Sex, consent, and coercion in g&yvaotium”, in  Angeliki E.
Laiou (ed.), Consent and coercion to sex and marriage in ancient and medieval
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societies,( Washington, DC 1993) .pp.109-219;J.Evans-Grubbs, "Pagan and
Christian Marriage: The State of the Question" Journal of Early Christian
Studies,2.4(1994),pp.361-412;1dem, "Marriage and Family Relationships in the
Late Roman West" In A Companion to Late Antiquity, eds. Philip
Rousseau,(Oxford: ~ Wiley-Blackwell,2009)  ,pp.201-219;  Ph.Reynolds,
Marriage in the Western Church: the
Christianization of marriage during the patristic and early medieval
periods. (Leiden — New York: Brill, 1994); M. Ellison, Visualizing Christian
Marriage in the Roman World, PhD dissertation,(Vanderbilt University,2017)
5l V1 Al dind) silianl) b shall spssindl mpend) e Lo huell Slubl S e
(pY v 0 Balall) kil dyyshahael) b adinally shall cliaey Syl 2o ¢(a) 9AY
(YY)The Code of Justinian and its Value, Trans. Fred H. Blume, eds. T. Kearly,
(Paper presented at the Riccobono Society of Roman Law, May 1938; not
published in print, but available at
https://uwacadweb.uwyo.edu/blume&justinian/code-and-value.asp;
Justinian,Corpus Juris Civilis,vol,3,Novellae,trans.Fred.H.Blume,ed.R.Schoell
and G.Kroll,(Brelin,1959)
)b s s ol 280 g a8 (Lt Cilaaaial s daa 5 el
D. Miller &P. Sarris, The Novels of Justinian A Complete Annotated English
Translation,2vols,(Cambridge University Press 2018).
(\Y)The Digest, trans.Ch.H.Monro,?2 vols,(Cambridge 1904-
1909),24.2.2;cf.also,A.Berger, Encyclopedia Dictionary of Roman Law, in
Transactions of the  American  Philosophical Society, New
Series,vol.43.No.2,(1953),pp.333-809,pp.393,406,436,439
panis LSl aul (e Afide dpandlls o3l z155 JSEI JiS e confarraetio zls) oS
o pany (S5 750l sl confarraetio Juiab cueall uall Juia¥l 4 o384l farreus
flamen glal Gles il Dl (A el asly JSAI 138 Bl 5 ey AT Gl 5 2 sl
zlso Ll cAslegll Lablu) 8 ae s slawdl 4l Jupiter i sl ale) al& dialis
ool @iy 68 Gele Alally LA Ak sllae (e paladll cludll 43 Cudld 2 coemtio
ohoda Gl skl e s Gdae zlol e gl M auls g0l
o) Jualstl) (e gl (@Y YA-VYY)Hadrian
The Institutes of Justinian, Eng. trans, T.C. Sandras,(London 1859),1.VIII.
(yv) D.24.2.2;CJ.5.17;cf.also,K.Harper, " Marriage and Family in Late Antiquity"
ed. S. Johnson,(Oxford University 2012),pp.667-714,p,673.
(v¢) CJ.5.13.1.16;5.17.9; Nov.Just.117.12;22.4.; Nov.Just.22.4;Nov.Just.140.1;
cf.also, .Berger, Encyclopedia Dictionary of Roman Law,p.440.,
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(Y1)The Theodosian Code and Novels and the Sirmondian Constitution, trans.
C.Pharr, vol,I,(Princeton 1952), 3.16.1
(YVv)D.24.2.1,6;,CJ.5.17.7.

(YA)CTh.3.16.2.2
(14)CJ.5.17.8.
¢ bl shall am Gl cuilgn dilieg shall aiiall adiaall 5l el o Jualiil) (e a3al (Y1)
AAEIVY (o cpainadly shall (lime) yyiall 2
(Y1)CJ.5.17.9.
(YY)CJ.5.13.1.16b.
(Yv)CJ.5.17.10;Nov.Just.22.6.
(Y ¢)Kourkouta, Diseases as Causes,p.202.
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(Ye)Nov.Just.22.5,22;cf.also,Ph.L.Reynolds,Marriage in the Western Church: The

Christianization of Marriage during the Patristic and Early Medieval
Periods,(Leiden-New York:Brill,1994),p.54.

Ol biiea Glapin B AN Ssll) pad e dealdll el
CJ.5.9.1;Nov.Just.39.2.
(Y1)Nov.Just.117.10.

(YY)Nov.Just.22.7.
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(Y4)Nov.Just.117.11.

(v+)Nov.Just.117.10.
by 2 aiha 3 hysl) e il G Ul Al Gl glitis Gl Cuald
LAl LAY okl sba e alilly Wlls shbua) sl o jalilly alaall LA Liasie
S aglie Al elpe dlay ae pleain) o e Liallly dagill old ey ST elo Las 3l
Desdly Ay Ayl aiha ailepd el 38 gy ozl Adilge ()50 7l 328l
Ol Jaaldill e apal Cusmastsd shbad) asape Wl A Lball e lajes
Nov.Just.117.8,9,14.

(¥Y)Nov.Just.140.1.;The Procheiros Nomos, Published by the Emperor Basil I at

Constantinople between 867 and 879,trans. E.H. Freshfield, (Cambridge1928),
XI.4;Nomocanon XIV Titulorum, in: Syntagma (RP), vol.l.pp.1-335,,
Tit.13.c.4.p.298.

ANVl Al ale) (a3 Y=AAT) Gualdl sl skl bl 2 lg3l) czpd Sl ae alus (YY)
o= (Yo famldl) ol oasbuadl Golll 8 3e )8 Aabhy 1QlS o Hpdie diny Apulid)
A=TA GV EY-T0

e W L sy (a190-1A0) Justinian 1 S Gliiea Hshalyel) (s 3500 aanall 2iail (VV)
Dxal g Al Jled ALl ad )iy oy skl elal calite e ALY e Gl
A€l A Gtanay o ludl) Lliia) Ggng JEd) das o Leie 3hally dlaia 558 (4l pandl)
(siy Capa 4 folull wa Jlal) aleatinl QIS ¢ GuSally o luall 8300 L asd) (ge Jlajll aies
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P.Schaff, The Seven Ecumenical Councils,N.14 of NPNF,(Grand Rapids, Mi:

Christian Classics Ethereal Library,1819-1893),pp.692-694,718,725;J.Herrin,

"Femina Byzantina: the Council in Trullo on Women",Chapter.5,in Unrivalled

Influence: Women and Empire in Byzantium,(Princeton University
Press,2013),pp.115-132,pp,116-117,120,123,

(v¢)Schaff, The Seven Ecumenical Councils, p.695; J.Hefele, A History of the

Councils of the Church, English.trans, W. Clarck, vol. V,(Edinburgh 1896)
canon48,p.230.cf.also,Herrin,"Femina Byzantina: the Council in Trullo",
pp.115-132,pp.121-122.

(ve)The Ecloga of Leo Il and Constantine V, trans. E.H. Freshfield,(Cambridge
1927).11.16.19.
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(¥3)P.N.XI.4.
(*V)E.11.17.20;P.N.X1.2.

(vA)D.23.1.8,23.2.16.2;E.11.14.15;cf.aso,Laiou,Mariage, Amour,pp.17-18;

G.Buckler,  "Women in Byzantine Law about 1100A.D '"Byzantion,
vol.11,No.2 (1936) pp.391-416,p.402.

AVAYT Ll degdaall LagY) s DSY DUl ClwlS (gaally aliall e JS L8 o AL s
M.T.G. Humphreys, Law, Power and Imperial ldeology in the Iconoclast Era:c.680-
850,(Oxford 2014),ch. 1I.

(¥4)P.N.XI.3.

(¢ +)Nov. Leo, CXI; cf.also,

Kourkouta, "Stigma of Mental Iliness as Cause of Divorce in Byzantium",pp.62-
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