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Abstract

Investment agreements give rise to a set of rights for foreign investors “conventional rights” and in return a
set of obligations for the host state, which must be respected and not compromised, except where the latter
is considered responsible for all damages affecting the investor, it will therefore bear the related financial

compensation, which engages the responsibility of the State.

The determination of the State’s responsibility in the event of violation of the terms of the investment
agreements is conditioned by the recourse to the provision contained in these agreements concerning the
settlement of disputes arising from the investment, in this case arbitration. as the most important and most

frequently used provision.

Despite the great success of investment agreements during the 1990s in attracting foreign direct investment
(FDI), many international players are now calling for their review and modification, taking into account the
limits they present. Indeed, these investment agreements are seen as unbalanced and tend to respond to the
concerns of the foreign investor to the detriment of those of the state. Likewise, it is deplored that the State
occupies, in these agreements, a lower rank than that of the investor, given that the simple signature and
ratification of these agreements entails the extinction of the judicial immunity enjoyed by the State. , not
only before international courts, but also before its national courts. In addition, these conventions contain

provisions which consider that arbitral awards are final and enforceable.

So what are the limits of state responsibility in investment agreements and to what extent these agreements
have struck a balance between creating a favorable climate for foreign investors and preserving the public

interest? the host country and its right to adopt its public policies?
key words: the responsibility, the state, Agreements, Investment.
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@ article 25 du Convention de Washington dispose que : «1- La compétence du Centre s’étend aux différends d’ordre juridique entre un

Etat contractant (ou telle collectivité publique ou tel organisme dépendant de lui qu’il désigne au Centre) et le ressortissant d’un autre Etat
contractant qui sont en relation directe avec un investissement et que les parties ont consenti par écrit a soumettre au Centre. Lorsque les
parties ont donné leur consentement, aucune d’elles ne peut le retirer unilatéralement...3- Le consentement d’une collectivité publique ou
d’un organisme dépendant d’un Etat contractant ne peut étre donné qu’apres approbation par ledit Etat, sauf si celui-ci indique au Centre que
cette approbation n’est pas nécessaire... ».
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IR, T. Jennings : « State Contracts in International Law », 37 British Yearbook, 1961, p. 156.

slor 3] Yo Sadon ¥ guoln OMadl osd dalShl 8,5l digll e yalall GeSeul] (Sadl F/AV/CIRDI ARB etz ) Ugs b Vivendi &5 & 4oas™
En ce qui concerne la relation entre la rupture de contrat et la violation du traité en I'espéce, il convient de.95» : b L 17 9 10 (5,840 §
souligner que les articles 3 et 5 du TBI ne se rapportent pas directement a la rupture d’un contrat municipal. Ils établissent plutét une norme
indépendante. Un Etat peut violer un traité sans rompre un contrat, et vice versa.... ~ 96... la question de savoir s’il y a eu violation du TBI
et §’il y a eu violation du contrat sont des questions différentes. Chacune de ces réclamations sera déterminée par référence a sa propre loi
« ...propre ou applicable - dans le cas du TBI par le droit international; dans le cas du contrat de concession, par le droit propre du contrat

Y/AV/ARB sas Loadll G Y+ v 599 VY gl CIRDI e jolall e Sod] ¢S ™
'JTames Crawford : « The International Law Commission>s Articles on State Responsibility: Introduction, Text and Commentaries »,

31

Cambridge University Press, 2002, p.97.
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The] actions of the Province of Tucumén on which the Claimants rely for their]... .777 » : b L MI oSl e VA 5 W 5,580 § sl
position attributing liability to the Argentine Republic are closely linked to the performance or non-performance of the parties under the
concession contract. The Tribunal concludes, accordingly, that all of the issues relevant to the legal basis for these claims against [the Republic
of Argentina] arose from disputes between Claimants and Tucuman concerning their performance and nonperformance under the concession
contract... 79. Here it is clear that, given the nature of the dispute between Claimants and the Province of Tucuman, it is not possible for
this Tribunal to determine which actions of the Province were taken in exercise of its sovereign authority and which in the exercise of its
rights as a party to the concession contract considering, in particular, that much of the evidence presented in this case has involved detailed
issues of performance and rates under the concession contract. To make such determinations, the Tribunal would have to undertake a
detailed interpretation and application of the concession contract, a task left by the parties to that contract to the exclusive jurisdiction of the
“.administrative courts of Tucuman
In the Committee’s view, it is not open to an ICSID tribunal .102” : s L Y+ +¥ 3y ¥ gty s3lall aSoxd] ¢Sl o 120 9 VY 35,3801 § sl
having jurisdiction under a BIT in respect of a claim based upon a substantive provision of that BIT, to dismiss the claim on the ground that
it could or should have been dealt with by a national court... 105. ...[I]t is one thing to exercise contractual jurisdiction (arguably exclusively
vested in the administrative tribunals of Tucumén by virtue of the concession contract) and another to take into account the terms of a
“.contract in determining whether there has been a breach of a distinct standard of international law, such as that reflected in Art.3 of the BIT
“‘“Anthony C. Sinclair : “The Origins of the Umbrella Clause in the International Law of Investment Protection”, 20 Arb. Int., (2004), p.
411-434
®See Katia Yannaca-Small : « Improving the System of Investor-State Dispute Settlement », OECD Working Papers on International
Investment, 2006/01 (OECD Publishing 2006).
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Chaque partie contractante respecte les obligations qu’elle a contractées vis-a-vis ... » b lo BlaJl 3lie Suslse (o Vo 83W) oo ) 8,880 § sl
'« d’un investisseur ou a I'égard des investissements d’un investisseur d’une autre partie contractante
“M. Petsche : «Restrictive Interpretation of Investment Treaties: A Critical Analysis of Arbitral Case Law », Journal of International
Arbitration, 2020, Volume 37 Issue 1, p. 1.
Firstly, 166- » :ghy Lo ¥+ ¥ Cosé T gosln oluSWI Wb SGS &S & duad § CIRDI s (plaisVl § GeaSexdl oSl oo VIV 5 V1T 35,8801 § sl
textually, Article 11 falls considerably short of saying what the Claimant asserts it means. The “commitments” the observance of which a
Contracting Party is to “constantly guarantee” are not limited to contractual commitments. (175) The commitments referred to may be
embedded in, e.g., the municipal legislative or administrative or other unilateral measures of a Contracting Party. The phrase “constantly
[to] guarantee the observance” of some statutory, administrative or contractual commitment simply does not to our mind, necessarily signal
the creation and acceptance of a new international law obligation on the part of the Contracting Party, where clearly there was none before.
Further, the “commitments” subject matter of Article 11 may, without imposing excessive violence on the text itself, be commitments of the
State itself as a legal person, or of any office, entity or subdivision (local government units) or legal representative thereof whose acts are,
under the law on state responsibility, attributable to the State itself. As a matter of textuality therefore, the scope of Article 11 of the BIT, while
consisting in its entirety of only one sentence, appears susceptible of almost indefinite expansion. The text itself of Article 11 does not purport
to state that breaches of contract alleged by an investor in relation to a contract it has concluded with a State (widely considered to be a matter
of municipal rather than international law) are automatically “elevated” to the level of breaches of international treaty law. Thus, it appears to
us that while the Claimant has sought to spell out the consequences or inferences it would draw from Article 11, the Article itself does not set
forth those consequences. 167.Considering the widely accepted principle with which we started, namely, that under general international law, a
violation of a contract entered into by a State with an investor of another State, is not, by itself, a violation of international law, and considering
further that the legal consequences that the Claimant would have us attribute to Article 11 of the BIT are so far-reaching in scope, and so
automatic and unqualified and sweeping in their operation, so burdensome in their potential impact upon a Contracting Party, we believe that
clear and convincing evidence must be adduced by the Claimant. Clear and convincing evidence of what? Clear and convincing evidence that
such was indeed the shared intent of the Contracting Parties to the Swiss-Pakistan Investment Protection Treaty in incorporating Article 11 in
the BIT. We do not find such evidence in the text itself of Article 11. We have not been pointed to any other evidence of the putative common
.intent of the Contracting Parties by the Claimant
128 » s le Ve v by YA gyl V- Y/ARB sus doadll § suald)l b SGS & b duad § CIRDI (e (plais¥l § aSodl oSl oo VYA 3,3801 § sl
To summarize the Tribunals conclusions on this point, Article X(2) makes it a breach of the BIT for the host State to fail to observe binding
commitments, including contractual commitments, which it has assumed with regard to specific investments. But it does not convert the issue
of the extent or content of such obligations into an issue of international law. That issue (in the present case, the issue of how much is payable
for services provided under the CISS Agreement) is still governed by the investment agreement. In the absence of other factors it could be
decided by a tribunal constituted pursuant to Article VIII(2). The proper law of the CISS Agreement is the law of the Philippines, which in
any event this Tribunal is directed to apply by Article 42(1) of the ICSID Convention. On the other hand, if some other court or tribunal has

« .exclusive jurisdiction over the Agreement, the position may be different
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“Ben Hamida Walid : « L’arbitrage Etat-investisseur face a un désordre procédural : la concurrence des procédures et les conflits de
juridictions », Annuaire Frangais de Droit International, volume 51, 2005. P., 564.
Ot Lokl Sl 43T o A B3y dLN 8,881 - i Lo JEL) o e S35 lokiwd) A3L5) § 85,15)) «fork-in-the-road clause «og & oo
i b b sle G RN Sadon ¥ A )3b) ey Vls Lud 3
« 1 Tout différend relatif aux investissements, au sens du présent Accord, entre 'une des Parties c.ontractantes et un investisseur de 'autre
Partie contractante est, autant que possible, réglé a 'amiable entre les deux Parties concernées.
2. Si le différend n’a pu étre réglé dans un délai de six mois a partir du moment ou il a été soulevé par 'une ou I'autre des Parties concernées,
il et soumis, a la demande de I'investisseur :
- soit aux juridictions nationales de la Partie contractante impliquée dans le différend ;
- soit a 'arbitrage international, dans les conditions décrites au paragraphe 3 ci-dessous.
Une fois qu’'un investisseur a soumis le différend soit aux juridictions de la Partie contractante concernée, soit a 'arbitrage international, le
choix de I'une ou de l'autre de ces procédures reste définitif. »
b Lo lgd el ) ELENA 43L& (e VIV Soll) -
1». Un investisseur contestant pourra soumettre une allégation a I'arbitrage, aux termes de I'article 1116, uniquement si:
a) 'investisseur consent a I'arbitrage conformément aux modalités établies dans le présent accord; et si
b) linvestisseur et une entreprise d’'une autre Partie qui est une personne morale que I'investisseur détient ou contrdle directement ou
indirectement renoncent a leur droit d’engager ou de poursuivre, devant une juridiction judiciaire ou administrative aux termes du droit d'une
Partie, des procédures se rapportant a la mesure de la Partie contestante que I'on allégue constituer une violation mentionnée a l'article 1116,
a Pexception d’une procédure d’injonction, d’une procédure déclaratoire ou d’un autre recours extraordinaire, ne supposant pas le paiement
de dommages-intéréts, entrepris devant une juridiction administrative ou judiciaire aux termes du droit de la Partie contestante. »
Chronique des sentences) LuoglsS wo Glencore &5 ;& doad § V-1 G YV goslo VVVARB sus duadll § CIRDI e olall auSod! RoSp:JI(m
(arbitrales, B. Remy, JDI n°1, janvier 2020, chron, 1
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915 ICSID Review-Foreign Investment Law Journal 214 (2000) at pp.235-236.
Y/AMARB sas doadll ¥+ o+ s ¥ gty CIRDI s slall oSl oSl

“D. Carreau : « Répertoire de droit international, Investissements», Dalloz 2020,§ 87.

“9C. LEBEN : « Répertoire de droit international, Compétence CIRDI » Dallaz 2020, § 59.
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¢{(Une certaine durée dexécution) )Lkl duas due  .II
¢(Participation aux risques de lopération) ddesl ,blxe § desludl 111
La contribution au développement économique) ;lokiwd ddvak] doul) LroladY) dwidl § desludl IV

.( de 'Etat d’accueil de I'investissement
doad § solall oSl lio oo SE 5 daaze § ladaiel o Lgied plell ol 35V & euSoxd] @Sl Cls W3 5
359 V1l pae wo Jande Nul &880 duad § olall @SaJI 9 V40 ;095 V0 gusln (lewSL wo Bayindir 45,4
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La compétence du Centre s’étend aux différends d’ordre juridique entre un Etat (1) : b L ghidls 43I oo YO Bl (e V 3,440 § el
contractant (ou telle collectivité publique ou tel organisme dépendant de lui qu’il désigne au Centre) et le ressortissant d’un autre Etat
contractant qui sont en relation directe avec un investissement et que les parties ont consenti par écrit a soumettre au Centre. Lorsque les
parties ont donné leur consentement, aucune d’elles ne peut le retirer unilatéralement
®’Christoph Schreuer : « Commentary on the ICSID Convention », 11 ICSID Review-Foreign Investment Law Journal 318 (1996) p. 358.
Il n’a pas été jugé nécessaire de définir le terme « investissement », compte » b o Jodl il & pate o yolall a0 e YV 3,400 & sl
tenu du fait que le consentement des parties constitue une condition essentielle et compte tenu du mécanisme par lequel les Etats contractants
peuvent, s’ils désirent, indiquer a avance les catégories de différends qu’ils seraient ou ne seraient pas préts a soumettre au Centre(article
«((25(4
“2Emmanuel Gaillard : « La jurisprudence du CIRDI », Volume I, Editions A. Pedone Paris, Edition Alpha Beyrouth, 2011, p. 621).
(53

'Walid Ben Hamida : « La notion d’investissement : la notion maudite du systéme CIRDI ? », Gazette du Palais, 15 novembre 2007, n° 349,
p.33).
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Y Affaire LESI SPA et Astaldi SPA c. Algérie, dossier CIRDI n° ARB/05/3, ordonnance de compétence datée de 12 juillet 2006, par. 72.
%) Affaire Saba Fakes c. Turkie, CIRDI dossier n° ARB/07/20, sentence datée de 14 juillet 2010, par. 110-114.
9 Emmanuel Gaillard : « La jurisprudence du CIRDI », Volume I, Editions A. Pedone Paris, Edition Alpha Beyrouth, 2011, p. 621
it would run counter to the object and purpose of investment protection treaties to deny» :;Ju bo aSol (Sl (o 114 8,481 & sl
.«substantive protection to those investments that would violate domestic laws that are unrelated to the very nature of investment regulation
Le but du mécanisme international de protection » ($iludl == Ll § 83,9l dews ,all d=lll ] dom A Wads) +(asSoxt] Hl,a)1 (e Ve dag))®
des investissements par I'arbitrage CIRDI ne peut étre de protéger les investissements effectués en violation des lois de I'Etat d’accueil ou
les investissements qui ne sont pas réalisés de bonne foi, obtenus par exemple a la suite de fausses représentations, dissimulations ou par
corruption ou s’analysant en un abus de systéeme d’arbitrage international CIRDI. En d’autres termes, le but de la protection internationale est
.« de protéger les investissements légaux et réalisés de bonne foi
®” Adages du droit frangais, I'Hermes, 1986, p.579.
“Des « mains propres » comme condition de recevabilité des réclamations internationales, Jean Salmon, AFDI, vol. 10 1964, 225
Les Etats ne peuvent pas étre considérés comme offrant I'accés au systeme des différends du CIRDI » :b b o Sowd] oS> (30 V<1 dhdd] § sl
aux investissements qui ne sont pas réalisés de bonne foi, la protection de I'arbitrage international des investissements ne peut étre accordée
si une telle protection est contraire aux principes généraux du droit international, au rang desquels le principe de bonne foi est de premieére
.« importance
Le tribunal doit éviter I'utilisation abusive du systeme de protection des investissements » : b Lo ua.&.w.ll oSl e VWY 8,840 § sl
internationaux en application de la convention CIRDI en s’assurant que seuls les investissements réalisés en conformité avec le principe
.« international de bonne foi et qui ne tentent pas de faire un mauvais usage du systéme, sont protégés

3G, Manciaux : « Chroniques des sentences arbitrales », JDI, n°2, avril 2011, chron.5.
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9 Affaire société Biwater Gauff c. Tanzanie, dossier CIRDI n°® ARB/05/22, sentence de 24 juillet 2008, par. 312-314.
6% Affaire société Malaysian Historical c. Malaysie, dossier CIRDI n® ARB/05/10, décision datée de 16 avril 2009, par. 79.
7 Affaire société Abaclat and others c.Argentine, dossier CIRDI n°® ARB/07/5, décision datée de 4 aout 2011, par. 364.
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«1) Before initiating an eventual arbitration procedure, any dispute between the Parties shall be assessed through consultations and negotiations

by the Joint Committee.

2) A Party may submit a specific question of interest of an investor to the Joint Committee:

a) To initiate the procedure, the Party of the interested investor shall submit, in writing, its request to the Joint Committee, specif Ying the

name of the interested investor and the encountered challenges and difficulties;

b) The joint Committee shall have 90 days, extendable by mutual agreement by 60 additional days, upon justification, to submit relevant

information about the presented case;

¢) In order to facilitate the search for a solution between the Parties, whenever possible, the following shall participate in the bilateral meeting:

- Representatives of the Investor;

- Representatives of the Parties or non-party entities involved in the measure or situation under consultation.

d) The procedure for dialogue and bilateral consultation ends by the initiative of any Party upon presentation of summarized report in the

subsequent Joint Committee meeting, that shall include:

- Identification of the Party;

- Identification of the Investors;

Description of the measure under consultation; and

- Position of the Parties concerning the measure.

3) The Joint Committee shall, whenever possible, call for special meetings to review the submitted matters.

4) The meeting of the Joint Committee and all documentation, as well as steps taken in the context of the mechanism established in this Article,

shall remain confidential, except for the submitted reports.

5) If the dispute cannot be resolved within six (6) months from the date of the written request for consultations and negotiations, the investor

may, after the exhaustion of local remedies or the domestic courts of host State, resort to international arbitration mechanisms. »

1y Lo (gl QLI alol Lgls @8slall e b d3LBYI oda 85LaY) YV + by A gl 0L 9 skl o do bl Hlaizwdl 431 (e € 9 ¥ o ¥ Ol,a40 sl

« 2. Subject to subparagraph 6(b), nothing in this Article shall be construed so as to prevent an investor who is a party to an investment dispute

(hereinafter referred to in this Article as “disputing investor”) from seeking administrative or judicial settlement within the Territory of the

Contracting Party that is a party to the investment dispute (hereinafter referred to in this Article as “disputing Party”).

3 .Any investment dispute shall, as far as possible, be settled amicably through consultations and negotiations conducted in good faith between

the disputing investor and the disputing Party (hereinafter referred to in this Article as “the disputing parties”). To this end, the disputing

investor shall deliver to the disputing Party a written request for consultations setting out a brief description of facts regarding the measure or

measures at issue. The consultation shall be commenced no later than thirty days after the date of its receipt by the disputing Party. Nothing

in this paragraph precludes the use of nonbinding, third party procedures, such as good offices, conciliation or mediation.

4. If the investment dispute cannot be settled through such consultations within six months from the date of the receipt by the disputing Party

of a written request for consultations pursuant to paragraph 3, the disputing investor may, subject to subparagraph 6(b), submit the investment

dispute to one of the following international arbitrations:.. »
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Les investissements ayant fait objet d'un engagement particulier de I'une des Parties contractantes a 'égard des investisseurs de l'autre»
Partie contractante sont régis, sans préjudice des dispositions du présent Accord, par les termes de cet engagement dans la mesure ot celui-ci
«.comporte des dispositions plus favorables que celles qui sont prévues par le présent Accord

““"Joachim Pohl, Kekeletso Mashigo & Alexis Nohen : « Dispute Settlement Provisions in International Investment Agreements: A Large

Sample Survey », OECD Working Papers on International Investment, 2012/02.
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Le consentement des parties a I'arbitrage dans le cadre de la présente Convention est, sauf stipulation » : b b saiils 4351 e V1 85U § sl

contraire, considéré comme impliquant renonciation a I'exercice de tout autre recours. Comme condition a son consentement a Iarbitrage
« .dans le cadre de la présente Convention, un Etat contractant peut exiger que les recours administratifs ou judiciaires internes soient épuisés
199C, Schreuer, Calvo’s Grandchildren : “The Return of Local Remedies in Investment Arbitration : The law and Practice of International
Courts and Tribunals”, 2005, spéc. p. 16.
If such disputes cannot be settled according to the provisions of (2» : b Lo lWYse 5 Sz )Yl o de bl HleinwYl LBLESI e ¥ g Y 53 ,34)1 $ el
paragraph (1) of this article within a period of three months from the date on which either party to the dispute requested amicable settlement,
either party may submit the dispute to the administrative or judicial organs of the Contracting Party in the territory of which the investment
.has been made
If within a period of eighteen months from submissions of the dispute to the competent organs mentioned in paragraph (2) above, these (3
organs have not given a final decision or if the decision of the aforementioned organs has been given but the parties are still in dispute, then
the investor concerned may resort to international arbitration or conciliation. Each Contracting Party hereby consents to the submission of a
« .dispute as referred to in paragraph (1) of this Article to international arbitration
If such a dispute between an investor of one Contracting’ » : o Lo uddl) 9 Wil g doydl Hlokiwdl &3WSI (e 3 33U (o ¥ 3,840 § <l S
Party and the other Contracting Party continues to exist after a period of six months, the investor shall be entitled to submit the case either
to: (a) international arbitration of the International Centre for Settlement of Investment Disputes established pursuant to the Convention on
the Settlement of Investment Disputes Between States and Nationals of other States opened for signature at Washington D.C. on 18 March
1965 (ICSID Convention), or (b) an arbitrator or international ad hoc arbitral tribunal established under the Arbitration Rules of the United
« ‘.(Nations Commission on International Trade Law (UNCITRAL
Se una controversia non potra’ essere risolta, ai sensi del comma .2» :;b L @lgs’agill 3 W) u desdbl sleiw¥) 31 e ¥ 5 ¥ 55,88 § sl
1 del presente Articolo, entro il termine di sei mesi a partire dalla data in cui una delle parti interessate I'abbia promossa, essa sara’ sottoposta
a richiesta di una delle parti medesime, ai competenti Tribunali della Parte Contraente nel cui territorio I'investimento sia stato effettuato.
Qualora entro il termine di 18 mesi a partire dalla data nella quale la controversia stessa sia stata sottoposta ai predetti Tribunali, non sia stata
emessa una sentenza, 'investitore interessato potra’ ricorrere ad un tribunale arbitrale, che avra’ competenza a risolvere tale controversia. 3.
L’investitore interessato potra’ ricorrere ad un Tribunale arbitrale nel caso che il competente Tribunale di cui al comma 2 del presente Articolo,
abbia emesso una sentenza che si consideri essere in contrasto con norme di diritto internazionale, con i contenuti del presente Accordo,

ovvero manifestamente ingiusta o configurare ipotesi di un diniego di giustizia. In tali casi il Tribunale arbitrale sara’ competente a conoscere,
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«nella sua globalita’, della controversia insorta
1 Lo iz Y 5 Lolwl g a8l Hloiwdl 43I e © Bl § sl

« -\ Disputes which arise within the terms of this Agreement concerning an investment between an investor of one Contracting Party and the
other Contracting Party shall, if possible, be settled amicably by the parties to the dispute.

2. If the dispute cannot thus be settled within six months following the date on which the dispute has been raised by either party, it shall be
submitted to the competent tribunal of the Contracting Party in whose territory the investment was made.

3. The dispute may be submitted to international arbitration in any of the following circumstances:

(a) at the request of one of the parties to the dispute, if no decision has been rendered on the merits of the claim after the expiration of
a period of eighteen months from the date on which the proceedings referred to in Para.2 of this Article have been initiated, or if such
decision has been rendered, but the dispute between the parties continues;

(b) if both parties to the dispute agree thereto.

4. In the cases foreseen in Para.3, the disputes between the parties shall be submitted, unless the parties otherwise agree, either to international
arbitration under the March 18, 1965 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States
or to an ad hoc arbitral tribunal established under the Arbitration Rules of the United Nations Commission on International Trade Law
(UNCITRAL).

If after a period of three months following the submission of the dispute to arbitration by either party, there is no agreement to one of

the above alternative procedures, the dispute shall be submitted to arbitration under the March 18, 1965 Convention on the Settlement of

Investment Disputes Between States and Nationals of Other States, provided that both Contracting Parties have become parties to the said
Convention. Otherwise, the dispute shall be submitted to the above mentioned ad hoc tribunal.*

V/AV/ARB sus duadll § CIRDI e yslall eSod] oSl

2@ibl Oyl U8 (e Lgads dBolall o & 43La3Y) oda™”

This question in turn requires a» :b Lo ¥+)) Cuid € goslu oY W Abaclat & & duad § CIRDI e yolall ¢Sodl (o OAY 8,400 § elo

of its work Argentina in being given the opportunity to address the dispute through the frame weighting of the interests of the Parties, i.e., of

resolution mechanism. Thus, the Tribunal is of the view domestic legal system, and of Claimants in being provided with an efficient dispute

litigation requirement can only be considered incompatible with the system of Article 8where it unduly that the disregard of the 18 months

hits domestic legal system. In this respect, the Tribunal considers deprived the Host State of a fair opportunity to address the issue through

Host State, through its not only be a theoretical opportunity, but there must be a real chance in practice that the that this opportunity must

«.effective resolution of the dispute courts, would address the issue in a way that could lead to an
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(9730 Paulsson : « Arbitration Without Privity », 10(2) ICSID Rev. (1995).
In the event of a dispute arising” : (b L AVA Gyl ¥ § )5k 5 Ll 9 wswd! o desehl Hlawdl d3LaS) oo & Bl oo JsYI 3,340l $ el

between a national or a company of one Contracting Party and the other Contracting Party in connection with an investment in the territory

of that other Contracting Party, it shall upon the agreement by both parties to the dispute be submitted for arbitration to the International
“... Centre for Settlement of Investment Disputes established under the Washington Convention
The Parties shall enter into negotiations after the date of .\ » : sy Lo (peldll 5 QLI 3w dosd) dpslaBY) &1 &)l 431 oo V-V B3I § sl
entry into force of this Agreement to establish a mechanism for the settlement of an investment dispute between a Party and an investor of
the other Party. 2. In the absence of the mechanism for the settlement of an investment dispute between a Party and an investor of the other
Party, the resort to international conciliation or arbitration tribunal is subject to mutual consent of the parties to the dispute. This means that
the disputing Party may, at its option or discretion, grant or deny its consent in respect of each particular investment dispute and that, in the
absence of the express written consent of the disputing Party, an international conciliation or arbitration tribunal shall have no jurisdiction
“.over the investment dispute involved
If a Party considers that there has been a change in » : b L V++€ gle VA § 45,35k Wil 5 185 50T gu 5odl Jalal 431 e 13,01 8ol $ el
circumstances affecting the settlement of disputes on matters within the scope of this Chapter and that, in light of such change, the Parties
should consider allowing an investor of a Party to submit to arbitration with the other Party a claim regarding a matter within the scope of
this Chapter, the Party may request consultations with the other Party on the subject, including the development of procedures that may be
.« appropriate

"Dolzer et Stevens : « Bilateral Investment Treaties », The Hague, 1995, p.132.
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The Tribunal is of the opinion that » : gy L Y1) Cosié € glty (ptiz)YI wb Abaclat &5 & dua8 § CIRDI e slall oSl e €37 8,881 § sl
months litigationrequirements relate to the conditions for implementation of Argentina’s consent to ICSIDjurisdiction VA the negotiation and
and arbitration, and not the fundamental question of whether Argentinaconsented to ICSID jurisdiction and arbitration. Thus, any non-
compliance with suchrequirements may not lead to a lack of ICSID jurisdiction, and only - if at all - to a lack ofadmissibility of the claim, and
.« (will thus be addressed when dealing with issues ofadmissibility (see §§ 567 et seq. below
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Wald : «A New Approach to International Investment Agreements (IIAS) in Brazil », in Miguel Angel Fernandez-Ballester and David Arias
(.Lozano (eds), Liber Amicorum Bernardo Cremades, Wolters Kluwer Espana, La Ley 2010, p. 1183
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