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The relationship between the rights of people with visual
disabilities and copyright, as the progress of nations is measured by
the services they provide to people with disabilities in their
societies, and the last decade has even been characterized by the
presence of a new regulator to measure the new global concept
called sustainable development, which is to measure the extent to
which people with disabilities are integrated into their societies,
and the extent The contribution they make themselves to the
progress of their society, and thus the concern for the affairs of the
visually impaired has two aspects that are not separate, but
complement each other. to sustainable development.

Considering that the relationship between rights intersects in
circles that may sometimes lead to the implementation of rights at
the expense of others, the present research is meant to challenge a
framework for the nature of the relationship between the rights of
people with visual disabilities and copyright, as the rights of the
author may represent the major obstacle in the way of people with
visual disabilities in Their way to obtain their rights, and therefore
in order to integrate them into their societies, and to benefit from
their efforts in achieving sustainable development, and until the
research is studied in a comprehensive manner, it is necessary to
shed light on the larger relationship, which is the relationship of
intellectual property with human rights, as they are two rights
circles that intersect in a broader area of copyright and rights
People with visual disabilities, as copyright comes out of the womb
of intellectual property, and the rights of people with visual
disabilities emerge from the womb of human rights, and therefore
studying the relationship between human rights and intellectual
property is considered as the cornerstone on which the study of the
framework of the relationship between the rights of people with
disabilities is based. Visual and copyright, and the approaches that
examined the framework of the relationship did not depart from the
coexistence and conflict approaches, and a few researchers around
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the world have suggested another approach, such as Okiji, by
suggesting a method Another is behind coexistence and conflict,
and these approaches have been addressed and analyzed, to reach
an important conclusion, which is that the framework cannot be a
conflict framework, which is a deeper framework than the
framework of coexistence as well. Both are within the range of
human rights in its broadest sense, in addition to that the
integration approach is the approach that is compatible with
achieving the goals of sustainable development, which is what was
included in the study in two sections. The first is the nature of the
relationship between intellectual property and human rights in
general, and the second, the nature of the relationship between
copyright and human rights Person with visual impairment.
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®) Laurence R Helfer “Mapping the interface between human rights and
intellectual property” in Christophe Geiger (ed) Research Handbook on Human
Rights and Intellectual Property (Edward Elgar Publishing, Cheltenham, 2015)
6 at 9-10 for a discussion of why some commentators “argue in favor of
fortifying the boundaries between [human rights and IP]”.

@ Laurence R Helfer and Graeme W Austin Human Rights and Intellectual
Property: Mapping the Global Interface (Cambridge University Press,
Cambridge, 2011) at 64-87, supra note.
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®) Laurence R Helfer “Human Rights and intellectual Property: Conflict or
Coexistence?” (2003) 5 Minnesota Intellectual Property Review 47 at 48. The
conflict approached was mainly advocated by UN human rights treaty bodies.
See for examples Panel discussion, 9 November 1998, Intellectual Property
and Human Rights, WIPO, Geneva, Publication No. 762(E) 1999; Economic
and Social Council (ECOSOC), Sub-Commission on Promotion and Protection
of Human Rights, Intellectual Property Rights and Human Rights, Resolution
2000/7, UN Doc. E/CN.4/Sub.2/RES/2000/7, 17 August 2000 [Sub-
Commission Res 2000/7] at [11] stating that “actual or potential conflicts exist
between the implementation of the TRIPS Agreement and the realization of
economic, social and cultural rights.”; ECOSOC, Committee on Economic,
Social and Cultural Rights, Substantive Issues Arising in the Implementation of
the International Covenant on Economic, Social and Cultural Rights, Human
rights and intellectual property, Statement by the Committee on Economic
Social and Cultural Rights UN Doc. E/C.12/2001/15, 14 December 2001
[Statement by the CESCR] at [12] stating that “any intellectual property regime
that makes it more difficult for a State party to comply with its core obligations
in relation to health, food, education, especially, or any other right set out in the
Covenant, is inconsistent with the legally binding obligations of the State
party.” See also Lea Shaver “The Right to Science and Culture” (2009) 1
Wisconsin Law Review 121 at 124 and 158 stating that Intellectual property
rights are fundamentally in tension with the right to culture and science through
transforming cultural and scientific goods and manifestations from public to
private goods.; See generally Jakob Cornides “Human Rights and Intellectual
Property: Conflict or Convergence? (2004) 7(2) Journal of World Intellectual
Property 135 at 135-136.

© Sub-Commission Res 2000/7,, at [3]; See also Richard Elliott “TRIPS and
Rights: International Human Rights Law, Access to Medicines, and the
Interpretation of the WTO Agreement on Trade-Related Aspects of Intellectual
Property Rights” (Canadian HIV/AIDS Legal Network & AIDS Law Project,
South Afirca, 2001); Robert Howse and Makau Mutua “Protecting Human
Rights in a Global Economy: Challenges for the World Trade Oragnization” in
Hugo Stokke and Ann Tostensen (eds) Human Rights in Development:
Yearbook 1999/2000 (Kluwer Law International, Leiden, 2001) 51; Paul L C
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Torremans “Copyright (and Other Intellectual Property Rights) as a Human
Right” in Paul L C Torremans (ed) Intellectual Property and Human Rights:
Enhanced Edition of Copyright and Human Rights (Kluwer Law International,
Alphen aan den Rijn, The Netherlands, 2008) 195 at 196; and, Peter Drahos
“An Alternative Framework for the Global Regulation of Intellectual Property
Rights (2005) 21(4) Journal Fiir Entwicklungspolitik 44. See also Helfer and
Austinsupra note, at 68-71, in Ayoubi, Lida p 170.

) Helfer and Austin supa note note, in 65-66.

® Ayoubi,Lida chapter 2 for a discussion of the right to education and other
human rights of the visually impaired that are affected by copyright.
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(19 Helfer supra note, at 48-49. When the debate over the interface of human
rights and intellectual property was heating the WTO supported the coexistence
approach. See World Trade Organization, Protection of Intellectual Property
under the TRIPS Agreement, E/C.12/2001/18, 27 November 2002.
Y Helfer, supra note, at 13.
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(4 Agreement on Trade Related Aspects of Intellectual

il AL il dlall Clsal
(9Ayoubi, Lida, supra note Art 11 that requires adherence of flexibilities
adopted under the Marrakesh Treaty with the three-step tests in the Berne,
TRIPS and the WIPO Copyright Treaty.
(19 Helfer and Austinsupra note, at 65-67 and 81-87.
Dhttps://www.wipo.int/edocs/mdocs/tk/en/wipo_unhchr _ip pnl 98/wipo unh
chr_ip pnl 98 inf 4.pdf
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1358 Cardie) dadiiall Joall o)f Lalgall Claaleally CLEEY) paen B (55 Cus
oo ciSu B et V)5 Auald) Joall alaae e cdilagll lginld & sl
t WA i A Lgia bl (e dunell Gllh aayag el

Gyl iy ¢ Joal) il Al WAl 5SY) dualatdy )y due laal) Llcadl
Misly ity ol Tpulandl Y A WYY i) ghaally calsally
Ssuaall Cila il

o 4l ol cilan a2 phaa d9ng ug G Culall g Galil) gy
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" Denise Rosemary Nicholson, Treaty for Visually Impaired Persons (TVI)
and treaty proposal on Copyright Limitations and Exceptions for Libraries and
Archives (Tlib): implications for the Developing World, Johannesburg, South
Africa, University of the Witwatersrand, IFLA World Library and Information
Congress in Singapore. (17-23 August 2013).
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Denise Rosemary Nicholson, Treaty for Visually Impaired Persons (TVI)
and treaty proposal on Copyright Limitations and Exceptions for Libraries and
Archives (Tlib): implications for the Developing World, Johannesburg, South
Africa, University of the Witwatersrand, IFLA World Library and Information
Congress in Singapore. (17-23 August 2013). At 2& 3

@OProfessor of Law, Director, Center for Law and Intellectual Property Texas
A&M University

@Dpeter Yu “Reconceptualizing Intellectual Property Interests in a Human
Rights Framework” (2007) 40 UC Davis Law Review 1039 at 1077.

@2Ppeter Yu, supra note, at 1070-1093. See also Committee on Economic,
Social and Cultural Rights General Comment No. 17 on The right of everyone
to benefit from the protection of moral and material interests resulting from any
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scientific, literary or artistic production of which he or she is the author (article
15, paragraph 1 (c), of the Covenant), UN Doc. E/C.12/GC/17, 12 January
2006 [CESCR General Comment No. 17] at [3] stating that not all intellectual
Property rights are human rights.

)Peter Yu, supra note, at 1094-1123.

@“Helfer, supra note, at 1018. Derclaye has criticised Helfer’s perspective for
creation of a human rights framework for intellectual property because he “fails
to more clearly state that human rights and IPR have the same goal.” See
Estelle Derclaye “Intellectual Property Rights and Human Rights: Coinciding
and Cooperating” in Torremans, above n 13, at 138, n19. This criticism seems
invalid because the framework that Helfer promotes embraces intellectual
property rights that contribute to human rights outcomes. In this sense it signals
that because of shared goals of human rights and intellectual property the latter
can contribute to fulfilment of the former. The alternative solution of the
framework that calls for changing (and not necessarily limiting) intellectual
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property rights is necessary due to over-protection of intellectual property
rights and their added non-human rights attributes (or as Derclaye calls them
unbalanced IPRs) that mostly serve economic interests and may not necessarily
share the same goals with human rights.

@)Ruth Okediji “Securing Intellectual Property Objectives: New Approaches to
Human Rights Considerations” in Margot E Salomon, Arne Tostensen and
Wouter Vandenhole (eds) Casting the Net Wider: Human Rights, Development
and New Duty-Bearers (Intersentia, Antwerp, 2007) 211 at 234.

@SHelfer, supra note, at 1018 and Okediji, supra note, at 213-214.

@Dpeter Yu, supra note,in 1094-1123 and Helfer, supra note, in 1018.

[ Vo1 ]



4 ol Byl o 93 ludy) (Gg8a g Cilgall (B (o ABDall alad) JUaY)

oA a2 iy /Ll

cada L.?J...HH‘ Ol oty i ) Bale cfpyuall odd Al
L"Miaaia)
ekl Ol L

Jol o3 ity ¢l jd Jia (AU Caadal) il Jodll b aSlall Caalall say
Y Jsall sda oY Bl ellyg ¢ gandall Gl sa Clgall Gsiad alid) GuluY
2 gt dl) o giad Lol (K15 (il gall Zpaliai®Y ) xlliaall Jaid pLsa¥) s
rdadiall cada .Y

Gl Aola®y) daladl s A b ) gd 9AY) desendl U
o Lo ale (<o ASal) AL o Calgall (3gaal dpnitl) Blaill ode yoiad Cilgall
2 Hlail (g Gus (Bondl Jadl LilSes) Jacis 48 peall 353a0 S50 Al V)
Sl A& @llis 00 Y Sl AW s ) Bleal) Gle bl 6T
coeanall SIS Gals olaa) D) e AV A ey Tlayls S cpeanl
.(m)?@lurj oe

Ol DA e Calgall Ggin i lplas Jlaty Guiladd) e 2el) S g
Oo gs Al Gyl O Cum saran Ll Lo sag cdandil) aade QS eyl
L5080 s L) agaa

@® Lionel Bently and Brad Sherman Intellectual Property Law (3rd ed, Oxford
University Press, Oxford, 2009) at 34-39; Helfer and Austin, in 18-24; and,
Silke Von Lewinski International Copyright Law and Policy (Oxford
University Press, Oxford, 2008) at 40-63. Mentioned in ayoubi Lida in 173.
@Von Lewinski, in 53 stating that “even if today most countries of the
copyright system have integrated moral rights into their laws in order to
implement international obligations under the Berne Convention and the WCT,
moral rights still seem to be perceived as an imposed element of protection,
which does not have a place in the philosophy of the copyright system”.
G9Commission on Intellectual Property Rights, Final Report of the
Commission on Intellectual Property: Integrating Intellectual Property Rights
and Development Policy, 2002, [Report of Commission on IP on IPR and
Development] < www.ecipit.org.eg>.

GUReport of Commission on IP on IPR and Development, supra note, in 15.

G2 Christophe Geiger “The Constitutional Dimension of Intellectual Property”
in Torremans, in 108-111; Gillian Davies Copyright and the Public Interest
(2nd ed, Sweet and Maxwell, London, 2002) in 243 et seq; Jane Ginsburg “A
Tale of Two Copyrights: Literary Property in Revolutionary France and
America” in Brad Sherman and Alain Strowel (eds) Of Authors and Origins:
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Y ) olal Lt 3 cdlally dielaaYly Aulad) Ggiall din) jan
Goialls Lyasa Wals) allee) Loy ¢ Ul b o) ol Cilsad) o o o
T agall e 0 salall b Ly Caiad) AN

(UDHR) ¢lsy) Gsial allall (DeY) Shg ™)l 138 saladl) ST 5,
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Essays on Copyright Law (Oxford University Press, Oxford, 1994) 131; Alain
Strowel “Droit d’Auteur and Copyright: Between History and Nature” in
Sherman and Strowel; and, David Vaver “The Copyright Mixture in a Mixed
Legal System: Fit for Human Consumption?”” (2001) 5(2) Electronic Journal of
Comparative Law <www.ejcl.org> for an analysis of copyright justifications.
G P Bernt Hugenholtz and Ruth L Okediji “Conceiving an International
Instrument on Limitations and Exceptions to Copyright: Final Report” (2008)
Open Society Foundations <www.opensocietyfoundations.org> at 10 arguing
that “there is agreement, however, that copyright has an instrumental purpose,
and despite differences in the locus of that purpose (author’s rights or
utilitarianism), the Berne Convention ultimately is directed at promoting the
economic, social or cultural claims of States and their policy. As a Union, the
Berne framework precludes any serious incursions into this foundational
ethos”.

L] (Al Lo Laa¥ly Aolai@y) Ggaall Ll VY 28 alall alall")
Gpeter Yu, supra note, in 1071; Audrey Chapman “Core Obligations Related
to ICESCR Article 15(1)(c)” in Audrey Chapman and Sage Russell (eds) Core

Obligations: Building a Framework for Economic, Social and Cultural Rights
(Intersentina, Antwerp, 2002) 305 in 314.
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®7 Daniel Gervais, supra note, “Intellectual Property and Human Rights:
Learning to Live Together” in Torremans, in p 6.
®%) Okediji, supra note in 213-14 for a discussion of how copyright acts as a
tool for achieving human rights aspirations and vice versa.

G Christophe Geiger (ed) Research Handbook on Human Rights and
Intellectual Property (Edward Elgar Publishing, Cheltenham, 2015, at 101 &
107-111 stating that “the copyright, which originally intended to promote the
interests of the public, presents itself increasingly as a protection of the
interests of some few private entities.”; and, Derclaye, at 136 and 159 stating
that “even if IPR were not human rights, they would still be conducive of
human well-being” and “intellectual property’s philosophical underpinnings ...
carry with them an intrinsic element of balance in order to achieve social
welfare.” For more analysis of the justifications of copyright see also Estelle
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Derclaye The Legal Protection of Databases: A Comparative Analysis (Edward
El)gar, Cheltenham, 2008) at chapter 1, mentioned at ayoubi lida supra note.

@07 Jane Ginsburg “Exceptional authorship: the role of copyright exceptions in
promoting creativity” in Susy Frankel and Daniel Gervais (eds) The Evolution
and Equilibrium of Copyright in the Digital Age (Cambridge University Press,
Cambridge, 2014) 15 at 28 stating that adequate remuneration is still relevant
even for modern authors and “the author may be dead, but she still responds to
economic incentives”.

“DEstelle Derclaye “Intellectual Property Rights and Human Rights:
Coinciding and Cooperating” in Torremans, at 134 and 140 stating that “there
is no intrinsic conflict between IPR and human rights” and that “no conflicts
have been identified at the level of treaty obligations. Thus countries which
have adhered to both human rights and intellectual property treaties do not have
conflicting international obligations”; Gabrielle Marceau “WTO Dispute
Settlement and Human Rights” (2002) 13 European Journal of International
Law 753 at 792 stating that “for a conflict to exists between a WTO provision
and a provision of a human rights treaty, evidence must be put forward that the
WTO mandates or prohibits an action that a human rights treaty conversely
prohibits or mandates. Such situations would be rare”; and, Gervais, at 22
stating that “in spite of occasional conflicts ... copyright and human rights
share broadly similar objectives”Ayoubi lida at 175.
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“DLyda aubi, supra note chapter 4 for a discussion of how international
copyright law offers flexibilities that can potentially facilitate and improve the
access for the visually impaired.

@3 Helfer and Austin,supra note, at 18 defining “upward harmonisation” as
“one important feature of the modern international intellectual property regime
... that seeks to achieve stronger intellectual property rights and more uniform
intellectual property laws across nations with different histories and different
levels of technological and economic development”. See also Amy Kapczynski
“Harmonization and Its Discontents: A Case Study of TRIPS Implementation
in India’s Pharmaceutical Sector” (2009) 97(6) California Law Review 1571
for a discussion of the role of the TRIPS Agreement in “upward
harmonisation” of intellectual property; and, P Bernt Hugenholtz “Copyright in
Europe: Twenty Years Ago, Today and What the Future Holds” (2013) 23
Fordham Intellectual Property, Media and Entertainment Law Journal 503 for a
discussion of upward harmonisation agenda in the Europe.
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“9LidaAyoubi, the interfaceofcopyright and human rights: accessto
copyrightsworks for the visually impaired Victoria University of wellngton,
2015, chapter 2, part I1.

[ 1LY ]



4 ol Byl o 93 ludy) (Gg8a g Cilgall (B (o ABDall alad) JUaY)

oA a2 iy /Ll

BeY) g9 o Cum (@Bl ()l o Giae e Gl 13 oS pad Y i)
Sead)) Sliiadl (Y aall 3a 4 AN e waell agdl Gl ddopal
o S aall el aag cled uadl Hailly plall Gsing Cilsal) (Bgia Ciange
LA ) Lag A8 malail) (8 agBgia Jlac)

B L el BeY) (g3 2 ) dalles L oS 4 L
DA e dilly aalall Goang Clgall Goin ager Lneadll dsall ) aglguas:
Mg Calgall (3giay daletiall OIS EA dallas

dsin dles ae pdall Lgdna ) Joasll cuallaill n @adalls @llys
ol Gl (Gudl) 2 Jseagl) 4lSa] gy ilgal

g IS Ay sl aainall Ly s A0 ARyl 3 A8 (eS¢ Ml
() algd) Ggins sy Ggtn (56 Cmpay pgildguse Ban e

Ohlse 0 A5 38 VIPEY i) saalae sliie) Ui Jsall wainad) (S 355
dadles S g lgalan) Ag0 IS 8 Al cleoyiill Calgall 3 (b Al
Glallaally Ghhall e desene ol Lo sag cdpad) AleY) (550 M Al
el 8 (e Al

Cladll e dibide ea dga IS slae) S bl 1M 5gea aw
a8 L eaid) ZEeY) (553 (3 2 Wl Lld s 5 A J;m\J\,

o OF V) i)l el jslan ) e (iShe Balas o (e sl e
b el Joll el saaleall ageat 43 (ga a3l (e clgjian AUCAA
e dilua & i o Joall @lyn Ll cdalll cleliinly 358 dlaicl saaleal)
Baalas s am V) Lasd i Lo sag cladll jilsills Lo zsamsall izl
dsasll Sa (Al Dliiaall Jdoall Jolall Cus (o Laps ¥ ciiill s S
el

@5 Derclaye, supra noteat 141 arguing that if there are any conflicts, they are
the “result of unbalanced IPR legislation”.

“9 Marrakesh Treaty to Facilitate Access to Published Works for Persons Who
Are Blind, Visually Impaired, or Otherwise Print Disabled

S ) Bl o o €al) (aladl) 52l 5ypiiall cliiadl) ) Mal) el (iS)e 520l
Sleghadl 5ej3 8 Al clile] 55
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“% Audrey Chapman, supra note, “Approaching Intellectual Property as a
Human Right (obligations related to Article 15(1)(c)) (2001)” 35 Copyright
Bulletin 4 at 14 stating that “to be consistent with the full provisions of Article
15, the type and level of protection afforded under any intellectual property
regime must facilitate and promote cultural participation and scientific progress

and do so in a manner that will broadly benefit members of society both on an
individual and collective level”, Ayoubi lida supra note at 178.
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<www.daccess-dds-ny.un.org> at §-9.
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G Ruth Okediji “The International Copyright system: Limitations, Exceptions
and Public Interest Considerations for Developing Countries” (2006)
ICTSD/UNCTAD Issue Paper No. 15 <www.ictsd.org>.
2 Susy Frankel, discussions during the Intellectual Property and Regulation of
the Internet: The Nexus with Human and Economic Development workshop,
organised by the New Zealand Centre for International Economic Law and the
InternetNZ, 19-20 February 2015, Wellington, New Zealand. 178
©3) Peter Drahos “The Universality of Intellectual Property Rights: Origins and
Development” in Intellectual Property and Human Rights (World Intellectual
Property Organization Publications, Geneva, 1999) 13 at 33; Jakob Cornides
“Human Rights and Intellectual Property, Conflict or Convergence?” (2004) 7
Journal of World Intellectual Property 135 at 138; Paul L C Torremans
“Copyright as a Human Right” in Paul L C Torremans (ed) Copyright and
Human Rights (Kluwer Law International, The Hague, 2004) 1 at 9 et seq for a
discussion of how human rights can be instrumental for shaping intellectual

property. 179
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©% Geiger supra note,, at 111 stating that “fundamental rights and human rights
can offer a suitable basis for a balanced system [of intellectual property law]”;
Drahos, above n 54, at 33; Abbe Brown “Socially responsible intellectual
property: A solution?” (2005) 2(4) SCRIPT-ed 485 at 527, Adolf Dietz
“Constitutional and Quasi-Constitutional Clauses for Justification of Authors’
Rights (Copyright)- From Past to Future” in Exploring the Sources of
Copyright — Proceedings from the ALAI Congress 2005 (AFPIDA, Paris, 2007)

G5 Helfer; Yu; and, Hector MacQueen “Towards Utopia or Irreconcilable
Tensions? Thoughts on Intellectual Property, Human Rights and Competition
Law” (2005) 2(4) SCRIPT-ed 453, discussing how human rights can contribute
to a balance intellectual property law system.

(56) Chapman, supra note, at 14.
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