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Controls to impose competition between air carriers
Muhammad Issa Al-Adab
Research Abstract entitled:

Practices affecting freedom of competition in the air transport
sector is considered one of the issues opposing unfair trade, which
are made through violation of the law, manipulation and fraud by
all means with the intention of illegitimate profit in this broad
sector. The UAE legislator has taken interest in these practices that
affect freedom of competition between air carriers for which it has
promulgated a competition law. Article (2) thereof stipulates as
follows: “Maintaining competition in the market must be governed
by the mechanisms applicable in the market and in such a manner
that corresponds with the principle of economic freedom by way of
prohibiting actions and practices that result in the abuse of the
prevailing position, and through having a mechanism to monitor
operations that are based on economic concentration.

These practices that affect the air transport sector can be
confined to the following: Government support for air carriers. It is
a sort of financial or in-kind contribution provided by the
government or any public body thereof through which a benefit is
achieved This contribution may take many forms, including giving
money or potentially giving money, or giving loans, or the state
giving up part of its revenues, such as tax or customs exemptions,
or the usual form of subsidy, which is price support.

Many countries consider that this support represents a breach of
the rules of fair competition between air carriers, directly or
indirectly, and that if air carriers had not obtained this strong
support, they would not have been able to reach the position they
now occupy among air carriers. This led to the conclusion of some
international agreements related to air transport concluded between
the United States of America and the countries of the European
Union. They considered that the government subsidies and
supports provided to air carriers have a great influence on the
business of competition, according to the stipulation of Article
(14), which states that subsidies and governmental support may
adversely affect fair and equal opportunities for air carriers to
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compete in the provision of international air transport governed by
this agreement .

Therefore, if one of the parties finds that the government
support or aid provided to an air carrier will negatively affect this
fair and equal opportunity for first-party air carriers to compete, or
adversely affect it, then, it may submit observations to this party,
and moreover it may request to convene a meeting of the joint
committee as stipulated under Article (18) of the same agreement
to consider the issue and develop appropriate responses to the
concerns that prove to be legitimate.

Then, secondly: Alliances between air carriers which has a
significant influence on the air transport sector due to the
marketing power that these alliances possess between air carriers
and competition and their control of the largest possible share of
the air transport market which helped the emergence of concerns of
small and medium-sized companies in addition to the emergence of
a clear defect in them regarding their ability to survive. This caused
these small and medium companies to accelerate the development
of a specific sector in the market or search for competition by
reducing costs and working as companies operating from point to
point.

Therefore, it i1s incumbent upon all countries regionally and
internationally to intervene to impose fair competition controls in
the air transport sector through, first, the countries of the European
Union, which promulgated Regulation No. 868/2004. The aim of
this regulation was to protect air carriers in the European Union
through supporting them against unfair pricing.

The scope of this regulation is limited to subsidies and the
practices of unfair pricing, but they do not take actions or practices
against the acts which mar the competition, or determine certain
procedures to monitor the business enterprise activities which
contravene the competition rules. This may be exemplified by the
submission of a complaint, investigation, and procedures to be
imposed after the investigation.

Secondly, the Arab Aviation Authority, through which the Arab
countries agreed to conclude an agreement to liberalize air
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transport in Damascus in 2004, to lay down rules to protect the
right to competition between air carriers, and to prohibit every act
that harms fair competition in the air transport sector. The
agreement touched upon the applicable procedures if any acts are
committed against competition. The agreement also allowed each
of the air transport companies in the Arab countries to have equal
and fair opportunities for competition in providing the air
transportation services determined in the agreement. Thus,
according to the stipulation of Article (9) entitled, “competition
and non-discrimination” allowing designated air carriers to enjoy
their rights. Each designated air carriers may also operate the
capacity and number of flights as it deems appropriate, and the
type of aircraft to operate air services between states parties.
Accordingly, no state party may unilaterally mitigate the capacity
or number of flights, aircraft models, or air transport rights, except
for environmental or technical considerations, or for considerations
related to air safety or aviation security, and on the basis of non-
discrimination.

Civil Aviation Authorities have banned the country of imposing
discriminatory practices to protect consumers in accordance with
the provisions of this agreement, especially the provisions related
to guarantees and competition , provided that this appendix
specifies the standards and procedures that must be applied with
regard to scheduled air transport tariffs between states parties.

The states parties have agreed to criminalize any practices that
conflict with fair competition in the field of air transport between
them, and the Arab countries have pledged to achieve this goal,
prohibiting any contract or agreement that negatively affects
competition between them, or between their affiliated air carriers,
or any groupings between these companies, or carrying out any
common practices that negatively affect the liberalization of air
transport between the territories of the State Parties that lead to
prevent, restrict, or abuse free competition. Each state party shall
inform the other state/ states parties of its intention to take any
legal measures against any air carrier(s) affiliated with that state/
other state parties, and of any private legal claims which it knows
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to have been filed under its competition laws. The agreement tried
to settle the disputes pertinent to the competition .

Many states have adopted national legal systems which are
based on the establishment of the principle of freedom of trade
through enactment of controls to determine the competition right in
the air transport sector, in order for the rules of justice to prevail,
represented in the freedom of competition between air carriers, and
to remove all restrictions to held the companies to provide the best
air services at the lowest prices. Thus, we find that the United Arab
Emirates enacted laws and legislations that guarantee freedom of
competition between air carriers in such a manner that the same
goes in line with the requirements for liberating the air transport
and opening national markets for foreign air carriers. Therefore, it
promulgated a legislative law that encourages competition and
prevents monopoly. It is the Federal Law No. (4) for the year of
2012 on competition. The second article thereof stipulates that the
purpose of this law is to protect and reinforce competition and
combat the monopolistic practices through providing an
environment that encourages enterprises in order to enhance
efficiency, competitiveness, consumer interest, achieve sustainable
development in the country, and maintain a competitive market
governed by market mechanisms consistent with the principle of
economic freedom through banning restrictive agreements,
prohibiting actions and behaviors that lead to the exploitation of a
prevalent situation, and monitoring the operations of economic
concentration, and avoiding anything that would disrupt, limit or
prevent competition.

This is what many air carriers have sought due to what this
stipulation achieves, including the protection of the right to
compete, the creation of fair competitive environment based on
efficiency in the practice of air transport, and the creation of an
integrated market for air transport and the completely open in front
of many different air carriers.

Yet, the UAE project excepts the air transport sector from
applying the provisions of Federal Law No. (4) of 2012 for
organizing competition and leaving competition protection therein
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to the Sectoral bodies in the State. It stipulates that the following
are excepted from the application of this law: any agreement,
practice or work related to specific goods or service, the regulation
of the competition rules of which another law or system grants to
sectorial regulatory bodies unless such sectorial regulatory bodies
request a written letter from the ministry, assigning this matter to
them in whole or in part and the ministry has agreed to do so .

The United States of America protected competition between
air carriers in accordance with the US law for protecting
competition and preventing monopolistic practices of international
air carriers, according to two basic laws, namely The Sherman
Antitrust Act (the Act). It is a landmark US law, enacted in 1890,
that prohibits companies from colluding or merging to form a
monopoly in order to stabilize prices in a particular market or to
divide markets. The purpose of the law was to enhance economic
justice, competitiveness, and the regulation of trade between the
states. Then came Clayton Antitrust Act which delt exclusively
with cases that rely on the rallies which aim to the market
acquisition by controlling them pursuing the union policy which
seek to cut back on competitors in the market, in order that other
companies may benefit from the freedom of competition to exclude
other air carriers instead of letting a large number of other air
carriers to avail themselves of fair competition.
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