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Franchise Contract
Dr. Shimaa Mohammed Ahmed Ali
Summary:-

In this research we deal with the franchising contract, which is
one of the most important unlimited investment mechanisms in the
modern era, as it can be distinguished from other investment
systems as a global and modern administrative method between
two institutions: one donor and the other recipient.

It was the first appearance of the franchise system in the United
States of America, and then it moved to France and from there to
the rest of European countries, in which I found a good model for
commercial success.
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There are different definitions and types of the franchise
system, in addition to the diversity of the sources regulating the
franchise system, there are national legislations such as the
California State law issued in 1970, the franchise law for the US
state of Minnesota, which became effective on August 17, 1973, in
addition to the sources of an international character such as the list
Federal Trade Commission issued October 2, 1972.

The franchise contract is of great importance to its parties, as it
helps the donor to expand the circle of its activity by granting the
other party the right to exploit the technical knowledge and the
trademark of its products, and in return, the grantee benefits from
the name and fame of the donor, which saves effort and time.
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© The word "franchise" comes from the middle Ages. The French word "franc"
was used to designate the acknowledgement of a privilege. Therefore, villages
that were allowed the use of a privilege normally reserved for the lords were
called "villefranches" or "franc towns". Minist&re des Petites et Moyennes
Entreprises, du Commerce, de I'Artisanat et des Professions Lib~rales, Small
and Middle Businesses, Trade, Craft Industry and Liberal Professions, La
Franchise en 10 questions (the franchise in 10 questions),
http://www.pme.gouv.fr/informations/guidecom/telechar/franchise/franchise.ht
ml.

@ Ergysa Ikonomi, Franchies Contact and Good Faith, Mediterranean Jounal of
Social Sciences MCSER Publishing, Rome-Italy, Vol.5No.22, 2014, P.313.

Ll o o Joall sylanl (ygiles Galal) Joall Gl o bl dsie caje) aaidll e a2 ()
Oa Y)Y ca:u‘):d\
©® Ergysa Ikonomi, op.cit, 314.

[vw\]



(M‘ﬂ‘) (éJléﬂ‘ sy die

o 2l ag slagd

“"La Lainie & de Roubaix’ =0 L A5 CalE VAT Lo
Pl duid jia dgay e at)ll ey cgladll aigll e was ge sk
ladie Aiida dgall Cilghad s ail o V) Al Aualladl Copall 2l i i)l
dclia DA o Gupdiel) Gl Chaiie PA LKHaY) saniall SV 3 a0
2y . <o) sl b i) cleladl Y Jal 8 el gy il
< 405 2y el Ol ity lised (3 Spiihdl) Siey JLaa¥)
Gl st Caagy Aayudl Cliagll il clebiall Glaal i o ol
Adoal) el Apes sla 5140 e gy colendlly clatiall (3o 3l
Gl¥slh  haidlsy International Franchising Association (IFA)
bl deliay alaa¥) el 3.0 01 sasall

European Franchise uiilll s)6¥) sladV) el 5 14VY Gle i,
Cun cbgsl B Spailall sy dalid) Lleadll adicl Federation (EFF)
i Luijd Gy A Vo Ves JNVAVA Lle (8 adihdll Gl sae )
iy dale Lgysl Joo o oSopa) lill LalKasl aay 13ay 5adals 405 VY £
0Ll il L) e e e (il

(Mg, SLady) L Sadahill og)s¥1 Al el V480 Ll iy
lgios Luip 3 4y Jaall Laml cus (")Code of Ethics for Franchising
o Jhas c@laill plaill Tas Tadgai 48 Cang (A dug ¥ Jsd) AL

V) o L Bagage ASHal o3a (V)
® Eventually, prominent industry and service names such as Ford, General
Motors and Kentucky Fried Chicken adopted the franchise system.

@ According to the European Franchise Federation, France is the largest
franchising market in Europe, both in total sales and in number of franchise
networks (franchisors). Rose Marie Faria, France Serves as a Gateway to
Europe, http://www.franchise.orz/Franchise-News-Detail.aspx?id=33190

19 Robert W.Emerson, Entrepeneural Business, Franichies Contracts and
Territoriality: A French Journal, Vol. 3:2, 2009, p.317.

(Y The Franchise European Code of Ethics, Article 1, Code de deontologie
europden de lafranchise, available at
http://www.franchisefff.com/IMG/pdf/Code deontologie NB-2.pdf.

12 Bohdan Stetsiuk, Yurii Miroshnychenko and Pavlo Dudko, International
Franchise Greement, Baltic Journal of Economic Studies, Vol. 4, No. 5, 2018,

p.333.
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U3 (The Italian Law 12906.05.2004" Rules on the regulation of franchising",
art.1).
LS e Aabgll seall gyl Jig LSHll ASL Gads guall ) alea Lo ()
.iua ARKEA E\J\mw‘)u Y¢.VY “Lium e@)_ﬂ\ uah.a ;L'A&‘}{ a:l‘)Sﬂ\
5 Emily Decker, Basic Track What is a Franchise? International Franchise
Association44th Annual Legal Symposium Washington, D.C. May 15-17,
2011, p. 13.
U9 USA is still the biggest market of companies pursuing franchise business
system. According to the data of 2009, 7.88 million employees have been
working in franchising sector in USA, generating 1280 billion Euros per year.
The other large markets of franchising are: China with 3.5 million employees,
Japan with 2.4 million employees and 243 billion Euros turnover, Australia
with 0.7 million employees and sales of 130 billion Euros, as well as South
Korea with 1.2 million employees and sales of 95 billion Euros in 2009. The
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other rapidly developing markets of franchising business are Brazil and South
Africa with 0.72 and 0.46 million employees respectively and approximately
35 billion Euros sales USA is considered as a pioneer of franchise business
system. Nevertheless, due to development of global market, USA market
tendencies have a great influence on businesses in Europe. Therefore, franchise
business system was transferred to the European market and now it is
successfully expanding. The countries with largest franchising business
markets are France, Germany and UK with 0.69, 0.45 and 0.45 million of
employees respectively, whereas the highest sales are generated in Germany,
which in 2009 were 48 billion Euros. Also franchising is rapidly developing in
Turkey and Poland, which already employed 0.25 and 0.35 million of
employees respectively in franchising business in 2009
(PriceWaterhouseCoopers. Study on the Economic Impact of Franchised
Businesses. 2009).
U7 Monika Kavaliauské and Erika Vaiginiené, Franchise Buniness
Development Model: Theoritical Consideration, Verslas: Teorija ir praktika
Business: Theory and Practice, Received 05 April 2011; accepted 05 October,
2011, p.324.
"% Gillian Hadfield, Problmatic relations: franchising and law of incomplete
contracts, practicing law institute, New York, 2010, P. 12.
1% The Members of International Franchising Federation with 115 thousand
business units worldwide.
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9 Monika Kavaliauské and Erika Vaiginien¢, op.cit, p.324.
@Y Francine Lafontaine, The Evolution of Frenchising and Franchise Contract
Sevidence from the United States, Entrepreneurial Business La Jounrnal, Vol.
3:2, 2009, p.391.
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% Marisa Sanfilippo, Ultimate Guide to Business Franchising, Business News
Daily Contributing Writer, Aug, 27, 2020, p.27.
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@ H. Braun, “... only since World War II and increasingly in the past ten years
has franchising achieved recognition as a distinct method of marketing... [but]...
there is no generally accepted definition of franchising in court decisions,
regulation or legislation. Further, any definition would fail to include the many
functions inherent in the system, as well as its potential for abuse...” Brown, h.
(1972). Franchising remedies and realities. URL:
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?
Article=1196&context=njilb.

@9 Francais Collant Dutilleu and Philippe Delebecque, Contrats Civils and
Commerciaux, Dalloz, 1996, P.832
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% Bohdan Stetsiuk, Yurii Miroshnychenko and Pavlo Dudko, op.cit, p. 334
9 Leila Laila, Member of LES Arab Countries, Introduction to Franchising,
Licensing Executives Society Arab Countries, Beirut, 2008, p.5

[vvv]



AaSaa diale dlaa (A8 LA & gandl g il ) (B uaadia Alaa) 4o gilAY Alaal)

(ISSN: 2537 - 0758)

el ¢ aiihall Uty Jasd) aliyy O Gt 305001 saniall LY 8 dge s
sdlac) @3 A VAVY Ll V) 8 el (gl bl B linad) sl
GsS of pldl 13a ki 8y Lol Al Y)Y il he e oylaals
el Gl it U8 UGN ) Alaass udildl) (g pe

o Jsnid) Glu maaly AV Lgusine AVl piibill (9l jaal &
ot Oglal) 13 el AN Geeddl Clgindl g3 ey VAVY eV Y
Y Gl e ) Liad aagg () jlaall i 1K05aY) Gl (e el
Laaka )

(The Uniform Franchise 3l =i galady) oglall slac) 5 s
Omimall Cprcagadll gl jagall J8 WY4AY Lle i and Business

: P e

The National Conference of Commissioners «ilsall sasgall pilgalls
. iyl on Uniform State Laws (NCCUSL)

O il Jaxl) e el asay i 8 ash gl 130 cpuall (s
glag¥l QOidl N aayn oaldl @l ouls of cus Lty B ol xag
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“0) Including Arkansas, Connecticut, Delaware, Florida, Hawaii, Illinois,
Indiana, Maryland, Massachusetts, Michigan, Minnesota, Missouri, New
Jersey, New York, North Dakota, Oregon, Rhode Island, South Dakota,
Virginia, Washington, and Wisconsin).
@D The North American Securities Administrators Associations, or "NASAA"
“2 Robert W. Emerson, Franchising and the Collective Rights of Franchisees,
43 Vanderbilt Law Review, [Vol. 43:1503, Issue 5, 10- 1990, P.1513.
@) A Consumer's Guide to Buying a Franchis,Federal Trade Commission |
business.ftc.gove
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"Lex «Osiley aw Lo paihdl) die bl Loal Gyl oladl o
B ager ool jadahall culdlin)l e suday gy 058 8 Mercatoria'
GBRY) C B 35ag pre s 8 Gabiill sl gl ) ot ol CablY)
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June 2015, p.7.

“ Taw No. 89-1008 of Dec. 31, 1989 Journal Officiel de la Rdpublique
Fran~aise [J.O.] [Official Gazette of France], Jan, 1990.

“ Doubin served in the cabinet of Prime Minister Michel Rocard from May
1988 to Jun. 1991 and of Edith Cresson from June 1991 to April 1992.

@9 Ehsan Asgharian Bourkheili, Performance in Franchise Systems: The
Franchisee Perspective, Linkoping Studies in Science and Technology
Dissertations, No.1727, 2015, p. 35.

“) Lex mercatoria is an autonomous legal order, which is formed voluntarily
by the parties involved in international economic relations and which exists
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Federal Trade Commission "FTC" Thed,nall 5)lanll daal culia
Lvie V4V ale e g€ Y s Sasihdl) s mie ol s el b
goen e eIl Gl gty el (mge il il Asld el Copl
ehaly Cuamn & YooV Gl g cdlish dnie) 85l Bl dylaill GlEa)
) susahal) sy alelaial) dpleay cpyeioadd) 5203 Jal (e aelsill @il cDaw

?"Ul"““‘i saalaa e AY Baldl (e ¥ o5yl Cuan 23 9..15)3{%\ Ssiall ey
Opdiball Gldls) asess daall las e (The Amsterdam Treaty)

The 52l dozmill 3 dng)s¥) Jaad)l Ao cudli VIAT e b
e A0 salall (e GBI anill Glgin 8 uaaldll cldlal of el Pronuptia
@l panall slis B € s Ld aa Al Y40V Gl L, Al
.(za)gw;“

G elieY) At dag ¥ Anagiall cadie)l 1999 Lo (e ey
sl Al s Yoo ale e g€l VY By uaildll il e
DB ecgalias 35 ol Bt

oalall Ol dngil  Jgall sgadll Glall 13 8 g5i5all Aol cladiall chay
The World Intellectual Lullal) L <all 8L duaiw ((UNIDROIT)
The 4Jdgell sl 4dae  Property Organization (WIPO)
oualil AglasS @llyy International Chamber of Commerce (ICC)

- padanil '"'\L;I\S)LL\ )68

independently of national legal systems. This set of rules is used as an
alternative to the national law applicable in a particular case.

“® Andrew C. Selden,In Introduction to Franchising, A Collaborative Effort ,
Minnesota Department of Employment and Economic Development, Briggs
and Morgan, P.A, Third EditionJanuary 2008, p.24

“9 By comparison, the U.S. Supreme Court recently gave even more flexibility
to franchisors or others wishing to engage in resale price maintenance
("RPM"), which constitutes a vertical restraint of trade.

49 Robert W. Emerson, Franchising and the Collective Rights of Franchisees,

op.cit, P. 327.
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“Model nahall adgaill ~lad¥) Ol delua &5 YooV Lo 4
Glaglaall e 2SI mildl o5h (3 <Franchise Disclosure Law”

G It deals principally with the positions of the parties directly involved, i.e. the
franchisor and the sub-franchisor but, in instances where it is considered to be
of particular importance, the positions of others affected, such as sub-
franchisees, are covered.

G2 The Franchising Guide (World Intellectual Property Organization).
Paragraph 4.

% Bohdan Stetsiuk, Yurii Miroshnychenko and Pavlo Dudko, op.cit, p.334.

% Section V of the Guide.

% Bohdan Stetsiuk, Yurii Miroshnychenko and Pavlo Dudko, op.cit, p.334

9 The ICC Model International Franchise Contract, 2000, the publication of
ICC Ne 557.

©7 For example, the effect of certain restrictive provisions on the exclusivity of

the territory
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2 VY e gqat Al Disclosure Document (FDD)

et e 7 3pa JLeSily Aunbes 2ol el Abe Culd Yo )Y oo i
aclilly Al Llomdlly dalall Clogladly ULl Gunat sla) we Jsall
L9 508 @ll Al L) Al SaaY) dsilSe dalal) 4 43la))

iliall Agalsad Ligyall anil Jola Suliill e z3sa e S laaY) o8
cillaaSldly dbad) chlall e Liass Gilals Guaihill aodioe @ G S
)3kl Al el sanal claaSially

Uniform sasgell lElEy) slae) &8 Y4Ve ale e judiie Y Ay
il it 39a ae < Franchise Offering Circulars (UFOCs)
al G Gaiihall malind S8 LSS Lgaladna Aul) i) 8 ple J<a
Malaiie LY @l S Jla b dusilay Adle (RIS A5 e

die Calylal o gl esd Alla 4l cimadl 1aa dlgs A S AL (mg
& —Aasl Glgall calid Lo 13 Ly Gld Augud adlyll day Lo DES S0kl
S sl saaidl ad) Aialy Zaldll sl sl ) esall S —dlad
“UNIDROIT?” Principles of International Commercial I

G Layall gay aSanll Lyd dilial AalSel ) ALyl MContracts
ool o Aliies aSan A ) bl s b GDRY) Ly sy
L9z

©¥ Disclosure obligations vary from information related to the corporate
structure of the franchisor to the details of the franchise business (financial,
commercial, intellectual property, legal disputes,

% The ICC Model International Franchise Contract Ne 557.

9 The 2nd edition of the ICC Model Contract (ICC Publication Ne 712 E).

) The UFOC was adopted on September 2, 1975, by the Midwest Securities
Commissioners  Association, now the North American Securities
Administrators Association (NASAA).

© David E. Holmes, The Advantage and Disadvantage of Franchising, at
www.HolmesLofstrom.com, p.2.

©®) The International Institute for the Unification OD Private Law is an
independent intergovernmental Organisation with its seat in Rome. Its purpose
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is to study needs and methods for modernising, harmonising and co-ordinating
private and in particular commercial law as between States and groups of States
and to formulate uniform law instruments, principles and rules to achieve those
objectives, http://www.unidroit.org/.

Y Adriana Florina, Franchising Contract, A Modern Juridical and Economic
Instrument for Business Expansion, 2015, p.44.
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7 Max Freedman, Franchise Agreement Best Practices, Business News Daily
Contributing Writer Sep 10, 2020, p. 13.

©® Some states, including New Jersey and Wisconsin, recognizeperpetual
franchise agreements. These are franchise agreements that renew everylO
years, sometimes automatically, indefinitely.
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™ Branding is a very powerful component in business. According to the online
dictionary, brand recognition is a marketing concept that shows customers’
knowledge of a brand existence. To open a franchise offers a brand which has
already established and people are familiar with. A national franchise
consulting and marketing firm, works with franchisers to help them sell to
prospective franchisees and to refine their brand. Menekse Salar, Determining
pros and cons of franchising by using swot analysis, 2nd World Conference on
Design, Arts and Education DAE-2013, Procedia- Social and Behavioral
Sciences 122 (2014) 515— 519, Available online at www.sciencedirect.com,
P.517.
U Leila Laila, opcit, p.13.
) While the license (permission) to use the franchisor’s intellectual property
rights related to the franchise will appear as an obligation of the franchisor, the
franchisee will assume the obligation to use said intellectual property rights and
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@D Code civil [C. civ.] Art. 1134 (Fr.) (2008). More is discussed infra

@ The Eleventh Circuit, also followed Scheck's interpretation in Camp Creek
Hospitality Inns, Inc. v. Sheraton Franchise Corp. 105 Examining
encroachment case law, the Court noted, "the great weight of authority"
maintains that (1) the implied covenant will not override express terms in a
written franchise agreement, and (2) citing Scheck, "when there is no such
language the franchisor may not capitalize upon the franchisee's business in bad

faith."
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) Vylene v. Naugles, 90 F.3d 1472, 1477 (9th Cir. 1996) (noting, "The bad
faith character of the move becomes clear when one considers that building the
competing restaurant had the potential to not only hurt [franchisee] Vylene, but
also to reduce [franchisor] Naugles' royalties from Vylene's operations".

9 C. Civ. 1134 (2008) (trans. by Robert W. Emerson).C. Civ. 1134 (2008)
(trans. by Robert W. Emerson).
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WIBO World Intellectual Property Organization
ICC International Chamber of Commerce
EFF European Franchise Federation
IFA International Franchising Association
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FTC The Federal Trade Commission
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