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Towards a More Precise Drafting of Egyptian Bilateral
Investment Treaties: A Study of the Fair and Equitable
Treatment and Protection and Security Standards

Dr. Dalia Abdel Moaty Hussein
Lecturer of Commercial and Maritime Law, Faculty of Law,
Zagazig University
Seconded as Deputy Director of the Cairo Regional Centre for
International Commercial Arbitration
Abstract:

Egypt is considered to have one of the widest network of
bilateral investment treaties (BITs). It has also been party to a large
number of arbitration cases brought by foreign investor based on
BIT provisions. The investor-state dispute settlement regime
(ISDS) is largely criticized at the moment. In many cases, arbitral
tribunals have applied and interpreted BIT provisions, drafted in
broad wording, in a manner that favored foreign investors. This
article focuses on BITs concluded by Egypt and studies two
substantive standards of treatment: the fair and equitable treatment
and the protection and security. It studies also how arbitral
tribunals applied and interpreted these standards in cases involving
Egypt to show the disadvantages and shortfalls of the wording and
drafting of these two standards in current Egyptian BITs. The
article concludes by studying attempts made by a number of states
to amend the drafting of these two standards in their BITs to clarify
the two standards and limit their scope of application.

Key Words:
Egypt, Bilateral investment treaties (BIT), fair and equitable

treatment, full protection and security, investment arbitration.
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De Brabandere, “Fair and Equitable Treatment and (Full) Protection and
Security in African Investment Treaties, p. 532.
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Gabrielle Kaufmann-Kohler, “Arbitral Precedent: Dream, Necessity, or
Excuse”, 23 Arbitration International 2007, pp. 357-378, p. 368 & 369.
Daniel Behn, Malcolm Langford & Laura Létourneau-Tremblay, “Empirical
Perspectives on Investment Arbitration: What do we know? Does it matter?”,
Academic Forum on ISDS Concept Paper 2020/1, 21 January 2020, p.24-28, at:

www.jus.uio.no/pluricourts/english/projects/leginvest/academic-forum/ .
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Rudolf Dolzer & Christopher Schreuer, “Principles of International Investment
Law”, 143 & 137, FN 45.

Rudolf Dolzer & Christopher Schreuer, “Principles of International Investment
Law”, p.138.6%

Salacuse, The Law of Investment Treaties, p. 245-251.
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@3 Campbell Maclahan, Laurence Shore, Matthiew Weiniger, International
Investment Arbitration: Substantive Principles, p. 296, 308 & 313.
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G Rudolf Dolzer & Christopher Schreuer, Principles of International
Investment Law, p. 143.
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“The Arbitral Tribunal considers that this provision of the Agreement, in light

of the good faith principle established by international law, requires the
Contracting Parties to provide to international investments treatment that does
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not affect the basic expectations that were taken into account by the foreign
investor to make the investment. The foreign investor expects the host State to
act in a consistent manner, free from ambiguity and totally transparently in its
relations with the foreign investor, so that it may know beforehand any and all
rules and regulations that will govern its investments, as well as the goals of the
relevant policies and administrative practices or directives, to be able to plan its
investment and comply with such regulations .... The foreign investor also
expects the host State to act consistently« i.e. without arbitrarily revoking any
preexisting decisions or permits issued by the State that were relied upon by the
investor to assume its commitments as well as to plan and launch its
commercial and business activities. The investor also expects the State to use
the legal instruments that govern the actions of the investor or the investment in
conformity with the function usually assigned to such instruments, and not to
deprive the investor of its investment without the required compensation."

G7 Rudolf Dolzer & Christopher Schreuer, Principles of International
Investment Law, p. 145 & 148, Salacuse, The Law of Investment Treaties, p.
254 & 255.
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Campbell Maclahan, Laurence Shore & Matthiew Weiniger, International
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Investment Arbitration: Substantive Prinicples, p.331-333,
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2. a) Investment shall at all times be accorded fair and equitable treatment, shall

enjoy full protection and security and shall in no case be accorded treatment
less than that required by international law.
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Each Contracting State shall at all times ensure fair and equitable treatment of
the investments of nationals and companies of the other Contracting State.
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Each Party shall guarantee in its territory fair and equitable treatment for the
investments made by investors of the other Party.
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Investment and returns of investors of each Contracting Party shall at all times

be accorded fair and equitable treatment in the territory of the other Contracting
Party.
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“ARTICLE 3 PROMOTION AND PROTECTION OF INVESTMENTS

2) Each Contracting Party shall protect within its territory investments made in

accordance with its laws and regulations by investors of the other Contracting

Party and shall not impair by unreasonable or discriminatory measures the

management, maintenance, use, enjoyment, extension, sale and liquidation of

such investments.”

“ARTICLE4 TREATMENT OF INVESTMENTS

1) Each Contracting Party shall guarantee a fair and equitable treatment to

investments made by investors of the other Contracting Party in its territory and
shall ensure that the exercise of the right thus recognized shall not be hindered

in practice.”
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% 2. Each Party shall ensure fair and equitable treatment in its own territory to
investments.

3. Each Party shall, subject to its laws, accord within its territory protection and

security to investments and shall not impair the management, maintenance, use,
enjoyment or disposal of investments
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"Ces investissements jouiront ¢galement d'une sécurité et d'une
protection constante, excluant toute mesure injustifiée ou
discriminatoire qui pourrait entraver la gestion, l'entretien,
l'utilisation, la jouissance ou la liquidation desdits investissements'
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«Le traitement et la protection visés aux paragraphes ler et 2 du présent Article
seront au moins égaux a ceux dont jouissent les investisseurs de tout Etat tiers
et ne pourront, en aucun cas, étre moins favorables que ceux reconnus par le
droit international».
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Investments of nationals and companies of either Contracting Party shall at all
times be accorded fair and equitable treatment and shall enjoy protection and
security in the territory of the other Contracting Party. Each Contracting Party
shall ensure that the management, maintenance, use, enjoyment or disposal of
investments in its territory of nationals and companies of the other Contracting
Party is not in any way impaired by unreasonable or discriminatory measures in
its territory. Each Contracting Party shall observe any obligation it may have
entered into with regards to investments of nationals and companies of the
other Contracting Party.
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“Investments of investors of either Contracting Party shall at all times be

accorded fair and equitable treatment and shall enjoy full protection and
security in the territory of the other Contracting Party”.
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Investments and returns of investors of either Contracting Party shall at all
times be accorded fair and equitable treatment and shall enjoy full protection
and security in the territory of the other Contracting Party. Neither Contracting
Party shall in any way impair by unreasonable or discriminatory measures the

management, maintenance, use, enjoyment or disposal of investments in its
territory of investors of the other Contracting Party.
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”Each Contracting Party shall accord investments or returns of investors of the

other Contracting Party

(a) Fair and equitable treatment in accordance with principles of

international law, and
(b) Full protection and security”.
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Each Contracting Party shall ensure fair and equitable treatment of the
investments of nationals of the other Contracting Party and shall not impair, by
unreasonable or discriminatory measures, the operation, management,
maintenance, use, enjoyment or disposal thereof by those nationals. Each

Contracting Party shall accord to such investments full physical security and
protection.
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“Investments of investors of either Contracting Party shall at all times be

accorded fair and equitable treatment and shall enjoy full legal protection and
security in the territory of the other Contracting Party”.
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«Les investissements ainsi réalisés par les investisseilrs de chaque Partie

contractante jouiront, en tout temps, sur le territoire de I’autre, d’un traitement
juste et équitable, de la protection et de la pleine et entiére sécurité».
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“Each Contracting Party shall in its territory accord to investments and returns
of investments of investors of the other Contracting Party fair and equitable
treatment and full and constant protection and security”.
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“(2) Each Contracting State shall in its territory in any case accord investments

by investors of the other Contracting State fair and equitable treatment as well
as full protection under the Agreement”.
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“Investments and returns of investors of each Contracting Party shall at all
times be accorded fair and equitable treatment and shall enjoy protection and
security in the territory of the other Contracting Party. Neither Contracting
Party shall in any way impair by unreasonable or discriminatory measures the
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management ¢maintenance, use, enjoyment, extension or disposal of such
investments”.
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“Investments and activities associated with investments of investors of either
Contracting Party shall be accorded fair and equitable treatment and shall enjoy

protection in the territory of the other Contracting Party”.
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“Investments of investors of each Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy full and adequate
protection and security in the territory of the other Contracting Party”.
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“Investments made by investors of either Contracting Party in the territory of
the other Contracting Party shall receive treatment which is fair and equitable,

and not less favourable than that accorded to investments made by investors of
any third state”.
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ARTICLE 2
PROMOTION AND PROTECTION OF INVESTMENTS
1. Each Contracting Party shall encourage and create favourable conditions for
investors of the other Contracting Party to invest capital in its territory, and
subject to its right to exercise powers conferred by its laws, shall admit such
capital.
2. Investments of investors of each Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy adequate protection and
security in the territory of the other Contracting Party. Neither Contracting
Party shall in any way impair by unreasonable or discriminatory measures the
management, maintenance, use, enjoyment or disposal of investments in its
territory of investors of the other Contracting Party.
ARTICLE 3
TREATMENT OF INVESTMENT
1. Investments of investors of one Contracting Party in the territory of the other
Contracting Party and also the returns therefrom shall receive treatment which
is fair and equitable and not less favourable than that accorded in respect of the
investments of investors of any third state.
2. Each Contracting Party shall in its territory accord to investors of the other
Contracting Party as regards the management, use, enjoyment or disposal of
their investments, treatment which is fair and equitable and not less favourable
than that which is accorded to investors of any third state.
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“Article 2.2: Investments owned by investors of either Contracting Party shall

at all times be accorded fair and equitable treatment and shall enjoy protection
and security in the territory of the other Contracting Party”.
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“l. Each Contracting Party shall in its territory accord to investments and
returns of
investors of the other Contracting Party treatment which is fair and equitable
and not less
favourable than that which it accords to investments and returns of its own
investors or to
investments and returns of its own investors or to investments and returns of
investors of any third State.
2. Each Contracting Party shall in its territory accord to investors of the other
Contracting
Party, as regards management, maintenance, use, enjoyment or disposal of their
investment, treatment which is fair and equitable and not less favourable than
that which
it accords to its own investors or to any third State”.

dieg Aapall @b Lagie IS5 cAuaally AujlaiYls Aupell 4 il EDE AAEY) cuyl O
b3 iy LAyl Aal e olaeV) S5 (et el Sy el & DAY
N8V el YY) Sl e 28N

NN sle © Al Maall s kg (Jadd Apal) allly Y Candy (7Y

[ )



daSaa Apale Ao (A Al & gad) g bl 3 A daadiia Alaa) A g3l Alaal)
(ISSN: 2537 - 0758)

Llaall Ll Vs dile, ASY) algall dleleas Lipll 48LaY) oda (el
ol lg ALl

@iy Yoo dod 1T 8 sl ae depd) Al Ciecs LS L)Y
Llaall gy AN QIS Oly Aebually adally Guglll Sl pasaill
Agtne ol AlS Llea o Gab o (loa 4l dilal gs0 3 8 Gl
LTl dlaally gal) e ¥ saldl 8 el sl Lailg

Lagai YooA iy A 8 luibal e dajsall 48EY) QXS Cuiaiy L) oA
o Y)Y S 8 Abeaidly Akl Alaleddly JEN) 1 slag (TVagilie
40 el laag "oVl ALISH Dleall AENL Ugiey (Y) 5@ Y sl
Capeatll ) dlia 5l ) e Cppainall ddle) Lgils e S Dpua Siela)
Agall Aleleay Aobagll Alaleal Ligins ¥ aalall Cisla LS L agihlaiiad b
dpaiey Ale Aldlee mia AEN) (V) L@ 4 5K Rleh SV
g Y dagiaall dlaladdl ol ddagl) Alelaall e JiB Y Slsally cul il
"Aale dlalad’ g @l salddl @l e (V) Bl Cels Lan ) e
ddeadl Ji5 Y g iyl Lgiilim s L) Bl slay Lok (ppyaiasall
L3 1 1 Al Al o) dgihagll Alledl) (e

B DY) e DAY Al Gy cddaiyly Al ol LY el e (7
sda 3 ol bS] adses B)lsll llall gy L (huladyl paill o Ua slaelly LAsplasy)
Sl e dalsy)

Bl Gl e ¥ sald) e (V)5 (V)5 Y kel (e (Y) bl o sa sl syl (7Y
fair and dxpan sls (GuladY) pall of a&)y "Digluiiag Asle Alabes’ mias alEN) Cuienal Ay el
.equitable treatment

Bapal) Ml (S (e Candy By Yo oAl A ol Bl ae Aol ddlay) O
V) oda liyg Ll g (e Argalaty) Al ) (5 (DAY Alls s syl
SRR PO JUIF A TEN

il Ao (L) A3l Lguai (B) LBEEY) G (Y) ¥ Bald)

gty Ligldiag Alle dlalee cpaileidl cpiilal) e gl (Spaial ASshadd) ChlaaY) mie A
bl cpbylll e Y Gsaa Yy ) S 8 sl LaY) okl i) L)y dlaall

[ £oVA ]



il _laiia) g g Aglaad 4 paall LA LalSa) JiS) A8 Lua gad

(e )l ae L g

Jis Y diaicg dle Alelas chleial) dlalee oEN) Je Gaill sls LS Y44
AN 8 (A Jol (greiine iy Guibalsal) cléind dlalea oo
Yosald) e (V) Bl b ellly cehlalall ae V999 g YE Lol
i3 e (Y) B3l 8 Al B AEN) ) )S5s Chléna) Alalad’ dgiadl)
Gl Lad eyl AgY) Asall dlalaag duidagl) dlabaall Liad Ljie sl
s e pall elay aghldiiul (B aghialy agaidy (el 3l

Gb el B 5 e ol Ajud leba) 4l At slaad) AV Gl (g dle)
Sebla) & Gl S pally alasials Alalls 5y

Sses Al & Lalaal L] mie e Ciph US asf il o (V) ¥ Al Cualy
aie iy Al dlled) oo dladl Ji Yy diglies ddle dlelee LAV Gl (gt
"kl ST Lagdl (G gy A (gyiine Moo s LY sl A paiins Moy Ly

Ji Yy dlile dlelee AY) Ciylall (gyaied dlate Ciyla S s 14l Ao (Y) ¥ salall cualy
iy il ST Legd Gl Capla (gyiinal ol dnpeiiional Lgaiar Al Alalaall @lli e dlial
g Gyl gl Ly anailly Lellaxindy iibaay cublenn) Blab e Lok

3 oLy Al "iaaially Alslal) Alalaall’ delia of 4 Jelang cdupladY) bl Gaill b Lads

thanal) Gl ail) e gan LS (Y) Y sl 8
“Article 2.2: Investments of investors of either Contracting Party shall at all
times be accorded fair and equitable treatment and shall enjoy protection and
security in the territory of the other Contracting Party. Neither Contracting
Party shall impede investors of the other Contracting Party by unreasonable or
discriminatory measures in its territory as regards the management,
maintenance, use, enjoyment or disposal of investments”.
Article 3 National and Most-Favoured-Nation Treatment
“l. Each Contracting Party shall in its territory accord to investments and
returns of investors of the other Contracting Party treatment which is fair and
equitable and not less favourable than that which it accords to investments and
returns of its own investors or to investments and returns of its own investors or
to investments and returns of investors of any third State, whichever is more
favourable.
2. Each Contracting Party shall in its territory accord to investors of the other
Contracting Party, as regards management, maintenance, use, enjoyment or
disposal of their investment, treatment which is fair and equitable and not less
favourable than that which it accords to its own investors or to investors of any
third State, whichever is more favourable”.
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“Article 2 Promotion and protection of investments:
1.Each Contracting Party shall promote and encourage, as far as possible,
within its territory investments made by investors if the other Contracting Party
and shall admit such investments into its territory in accordance with its laws
and regulations. It shall in all cases accord such investments fair and equitable
treatment.
2.Investments made by investors of either Contracting Party shall enjoy
protection and security in the territory of the other Contracting Party.
Neither Contracting Party shall in any way impair by unreasonable, arbitrary or
discriminatory measures the management, maintenance, use, enjoyment or
disposal of investments .In its territory i09f investors of the other Contracting
Party”.
“Article 3 National and most-favoured-nation treatment
1. Investments made by investors of one Contracting Party in the territory of the
other Contracting Party, as well as returns therefrom, shall be accorded
treatment which is fair and equitable and not less favourable than that the latter
Contracting Party accords to investments and returns to the investments and
returns of investors of any third State.
2. Investors of one Contracting Party shall be accorded by the other Contracting
Party, as regards management, maintenance, use, enjoyment or disposal of their
investments, treatment which is fair and equitable and not less favourable than
the latter Contracting Party accords to its own investors or to investors of any
third State.
it accords to its own investors or to investors of any third State, whichever is
more favourable”.
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ARTICLE 4 TREATMENT OF INVESTMENT
“1. Investments of investors of one Contracting Party in the territory of the
other Contracting Party and also the returns therefrom shall receive treatment
which is fair and equitable and not less favourable than that accorded in respect
of the investments of investors of the latter Contracting Party or of any third
state which ever is more favourable to the investors.
2. Each Contracting Party shall in its territory accord to investors of the other
Contracting Party, as regards the management, use, enjoyment or disposal of
their investments, treatment which is fair and equitable and not less favourable
than that which it accords to its own investors or to investors of any third state,
whichever is more favourable to the investors.
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Each Contracting State shall at all times ensure fair and equitable treatment of
the investments of investors of the other Contracting State. Each Contracting
State shall ensure that the management, maintenance, use, enjoyment or
disposal of investments in its territory and maritime zones of investors of the

other Contracting State shall not in any way be subjected to, or impaired by,
unreasonable or discriminatory measures.
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Article 3: Traitement des investissements
Chacune des Parties Contractantes s’engage a assurer sur son territoire aux
investissements des investisseurs de 1’autre Partie un traitement juste et

équitable qui n’est pas moins favorable que celui qu’elle accorde aux
investissements de ses propres investisseurs, conformément a ses lois et
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réglements, ou aux investissements de la nation la plus favorisée, si ce dernier
est plus favorable.

Article 4 : Protection des investissements

Les investissements effectués par les investisseurs de 'une des Parties
Contractantes sur le territoire de I’autre Parties Contractantes bénéficient de la
part de cette derniére d’une pleine protection et d’une entiere sécurité. Chaque
Partie Contractante s’engage, sans préjudice a ses lois et réglements, a s’assurer
que la gestion, I’entretien, 1’utilisation, la jouissance ou la cession sur son
territoire, des investissements de 1’autre Partie Contractante ne soient pas
entraves par des mesures injustifiées ou discriminatoiresy.
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Article 3: Protection and Treatment of Investments
1- Each Contracting Party shall protect within its territory investments
made in accordance with its laws and regulations by investors of the other
Party, and shall not impair, by unreasonable or discriminatory measures, the
management, maintenance, use, enjoyment, extension, sale and should it so
happen, liquidation of such investments.
2- Each Contracting Party shall ensure fair and equitable treatment within
its territory, of the investments of the investors of the other Contracting Party.
This treatment shall not be less favourable than that granted by Each
Contracting Party to investments made by its own investors or by investors of
any third State.
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Each Party shall protect in its territory the investments made in accordance with
its laws and regulations by investors of the other Party, and shall not hamper,
by means of dysfunctional or discriminatory measures, the management,

maintenance, use, enjoyment, expansion, sale or if it is the case, the liquidation
of such investments.
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“l1-Each Contracting Party shall ensure fair and equitable treatment to the
investments of investors of the other Contracting Party and shall not impair, by
unreasonable or discriminatory measures, the operation, management,
maintenance, use, enjoyment or disposal thereof by those investors.
2-More particularly, each Contracting Party shall accord to such investments
full security and protection which in any case shall not be less than that
accorded to investments or investors of any third state”.
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“Article Two: Encouragement and Protection of Capital Investment

l.....

2. Each of the Contracting Parties shall guarantee to the investors of the other
Contracting Party, in conformity with its legislation, complete protection and
security of the capital investments of the investors of the other Contracting
Party.

Article Three: Capital Investment Regime

1. Each Contracting Party shall provide on its territory a just and equitable
regime for capital investment, carried out by the investors of the other
Contracting Party, and for the activity, involved in making such capital
investment, this regime shall exclude discriminatory measures, which could
have interfered with the management and disposal of the capital investment”.
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Rudolf Dolzer & Christopher Schreuer, “Principles of International Investment
Law”, p. 88-89.
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(1) Each Contracting Party shall in its territory promote, as far as possible,
investments of investors of the other Contracting Party, admit such investments
in accordance with its legislation and in any case accord such investments fair
and equitable treatment.
2) Investments admitted according to Article 2 paragrpah 1 and their
returbs sgakk enjoy the full protection of the present Agreement. The same
applies without prejudice to tyeh regulations of paragraph 1 also for their

returns in case of reinvestment of such returns. The legal extension, alteration
or transformation of an investment is considered to be a new investment”.
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Article II (4): “4. The treatment, protection and security of investments shall
never be less than that required by international law and national legislation”.
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ARTICLE XI: TAXATION
“With respect to its tax policies, each Party should strive to accord fairness and
equity in the treatment of investments of nationals or companies of the other
Party. Nevertheless, all matters relating to the taxation of nationals or
companies of a Party, or their investments in the territories of the other Party or
a subdivision thereof shall be excluded from this Treaty, except with regard to
measures covered by Article III and the specific provisions of Article V.
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“7. Each Party recognizes that in order to maintain a favorable environment for
investments in its territory by nationals or companies of the other Party, it
should provide effective means of asserting claims and enforcing rights with
respect to investment agreements, investments authorizations and properties.
Each Party shall grant to nationals or companies of the other Party, on terms
and conditions no less favorable than those which it grants in like situations to
its own nationals or companies or to nationals or companies of any third
country, whichever is the most favorable treatment, the right of access to its
courts of justice, administrative tribunals and agencies, and all other bodies
exercising adjudicatory authority, and the right to employ persons of their
choice ,who otherwise qualify under applicable laws and regulations of the
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forum for the purpose of asserting claims, and enforcing rights, with respect to
their investments.
8. Each Party and its subdivisions shall make public all laws, regulations,
administrative practices and procedures, and adjudicatory decisions that pertain
to [or] affect investments in its territory of nationals or companies of the other
Party.”
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“Agreeing that fair and equitable treatment of in\;estment is desirable in order

to maintain a stable framework for investment and maximum effective
utilization of economic resources,...”

took Lo o AN Lgijgh L8 Lgta Al Balal) cualy
“ARTICLE II Promotion and Protection of Investments
2.Each Party shall accord to these investments, once established, treatment on
less favourable than that accorded in similar situations to investments of its
investors or to investments of investors of any third country, whichever is the
most favourable”.
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Ahmed Bakry, “After 48 Years at ICSID (1972-2020): An Overview of the
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Lucy Reed, Jan Paulsson, Nigel Blackaby, Guide to ICSID Arbitration, Kluwer
Law International, 2011, p. 56-65.
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Sean O'Reilly, Rethinking Ampal v Egypt,
http://cilj.co.uk/2019/12/23/rethinking-ampal-v-egypt, December 23, 2019.
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“(iv) that Egypt has violated Article 2 (2) of the UK Treaty (applicable to the
US Claimants through Article II (1) of the US Treaty), and customary
international law by failing to provide the Claimants and their investments with
full protection and security”.

[ £y ]



daSaa Apale Ao (A Al & gad) g bl 3 A daadiia Alaa) A g3l Alaal)

(ISSN: 2537 - 0758)

i ol g Y a3 (M) L) Bl 8" Jsd) Gl Jlead ealic
B Al atiaa aYls leall g AN e €05V Ayl LY
afanll e a3y (SN (pacaall Wy SEN) J3a Gl Bl lle U<
18 (pacma (o Ua 2Saill Lia cilas Jy oY)y ALISH dleal) a g
Colsl (S Ol 138 (e Vein ddeasy a3ihag ¢ Joal) Ol e ledn AN
EH e ulaill L)y AW Ly Al 4)

et i€ e Jelean o cpen Wl cataliind Ao daall Loae 13y LVVY
G aiaa 8 eVl dlead) g oY) Lgd 0y S (RN clalay)
Sl 9l 5LaY) o3 055 deb - el Oplall ) el ld 8 BLEY) e
s Jidd daaly Ala) @l G s Y @Al B Dl 2l s Jeds
Lles lLaleY daiially dylacadly dabaal) Glelbuall dh & ccsloall
ABUE) i) paadig

oulinl] |

000 Wi ol (63| 5okt ot Sl e Gl
oo Ao gyl Apcmil) & (Y0 s e A sy alal) Sall fagg LY VE
sids B Lyl ae Djsees 2 dgllall @Baldll sagaall Ly 4S54
Basiall ASLaally jean (g Aeysall ASLEY Lol Adlal ) ol ) 99A
b Akl A palaid) s pae Cwdy VAVE gaig V) Al
4 Cumdy V999 e Y4 A palana¥) olis Jie )8 saag s

YEY B Adgial) b Sl e o<a (M)
iy oSS ARB/IB/4 ) 0l damd ol semn duyseas wn lng A58 G ()
A1 https://www.italaw.com/cases/1162 : e olalia (Dol Gl & alall 1A
Yoo e A gl g podasall G aSall jaag YoV Gaacel Vo gl Bl Gl
Lall Jhas by wnSY) oLl aSall (Dad Glla ady By Ll oS 5 b Led 4l g

YOOY o 8 DUl kil A1) Al

[ £ ¢ ]




il _laiia) g g Aglaad 4 paall LA LalSa) JiS) A8 Lua gad

(e )l ae L g

AHh o g Ak O iy pabaial) pday pae gody aanl) dla
) gl A AN L) A8 ks (a2 Al

Dl saie oo gl Las aa L Ly Lo sas gl panse e Wl LVVO
Js¥l dial) Glating Llgd 3l dale Balhe DA e Ly 4555 Legian (i
MG e A0 Ly A5 G AT Gaautl A gl oyl
ADA Alanyll A8 ag gl g Lale T sadd iYL Gad lail
oais (Magaio g 8 ) A wiy Gumy Gl skt kit Bk
S 2l ayly kel DA e st GhLY! el (o e szl
Db Gl 5 V8%l YA b @aldll dyeadll ASHAl5 L 4555 o
Shle (e g dued Baal Salall (3218 8yl

Bac Cadbaily caaly aley Logassh ey cpabel) Mgy Aabeiall CDICEA VYA
Ayl Byleadly dalud) 35 o Laad cVLa casiey @l da Alglal
A58 L gy ol Dgetll Uagyd @l dpeadl) ASHAl Cn s LB
B g A5 o Cud ol . Lagia Ly 455 g Baalls (ool e Dlanls

el e dales o oo g 3558 o e Losasll 1Y) (aliaia) aey Wyl jeme iy (7'
ey Ydiaiie aSanll dia 05 Y il Sl lénay) Aalsl (alel Las A58
Onpaiiaally S Ziad) Jeall o clejlia) e ylaidly 2EEY Uy Sy (alaid)
il Audlinl e LeS Ligild Lol ol Raeaall bl o ¢Aill dga ey den 0 —ilaY)
ilS oly cpalaial) aoad (AT Gus () eae caxiiulg) ghall Hlay Laide w1 05 (S
sliay dsag Jolll QIS e akatll (il b aSaall 355a) Job o Laag can Lab agiunas
NV )0 el g oSa il yeae 8" Ll A& ol Lacad) ofy caaally
Gl &5 VAVY Gle die 3alidlly dabd] Aolall peadll Al o il A58 oy ()
Aa el Laylal) 4S50 Aaplill ISHED (gaa) aledl JlaeY) gl (pli jsam 200 199) e B
Laadly (3aliallg

AV Bl g Sa (M)

[ £110 ]



daSaa Apale Ao (A Al & gad) g bl 3 A daadiia Alaa) A g3l Alaal)

(ISSN: 2537 - 0758)

Jie o) @l 8 dyead) dagall il 3 (o Dlau¥) 1 Jd ) gl s
LN Jeag o 35580 L) Jeof 80 13a

e ASHA Cpalill (aldsY) e Glegane sl VA9 il ) By VY
@he plany Ciabang cplalal) o cuxiels 4o oDandl salally Gaudl) 5aludll
I3 b BT sl Baudl) 8 Al iy ey ) @b 5. (M)
B i€e s WS el (3aial) (3aliall yeme 3S5d slime] Jang ool
oo Aaldl s 8 s (MssAL Bl Sty Gl e sl
aa ehal o M Gl V) Al Gl Wl ojlaely Apal cild s
Hall gasall Gadll Qg cclelaY) sda i Aalladl Capeat (o I <580
V49) ol e Jo¥1 (B D) 5l e Ll yeme A5 Capeal
e A3 Blae cad pealyL Gadll Jl LS V49Y plyd Yoo s
sanell (5slally Byaicnall Lig A$5d clslae aey VA9Y oyl ) Ja 3aluall
(Mg s )

alall ) e B Capra N AAY oyl YV 5 144Y il VY L_;,* AYVA
pale Uy cclld mag ¢ uadY) (3038 (g & Bl (3 (e Ly AHE (Sal
3535 pei ) it dad Aabidl Blys Cune (IO oL sl (338
Coylealy yeady) (3audl dailal) Jandal) deady Cunay cdileadl Jilugs A
LA Ee Qi (and)posac

DY) ssie (b sl akaal) ayal Gy et il Lug A0 culll LY VA
G alidiy Wig A58 Glasgaty Laaaal (& by (3Ll yeme 3$H8 am
& s caill Grigall o Ly Ciliasy (Gl jeas A58 ) 5
Sl cllad Balall Ciliiud AeSaa of Y] cload lgcargany Al (geel)

K5 Y gl g oSs (79

AT =YY e bl (g e

el e 00 = £V e bl g oSa ()
o¥—oY il (L s (MY

oY ) ot e bl iy oa Y

[ £ ]



il _laiia) g g Aglaad 4 paall LA LalSa) JiS) A8 Lua gad

(e )l ae L g

dle byt Gady 1990 Lo Ball) Gad Mad Ly ASHa iy L S
LT)vqqy

( me a2 ol laled Wy A8 culll (e Lo e sl VAN
G i DoY) Biluy 8 L 49 dlasy Cull jeae o Laad cacdy
ad fliay € plie lgulla LS V44Y Gle padV) 338 Jsli paidl
adde oSa Ly A58 e of Liad caasy 1990 e CihunS dds s
LVl ALl L sl Aaballs el

ASheally peme (p 48N Y] 28N (agal ) g 4550 catia) LAY
oais (s ehlainl 4Sle ¢35 e prangailly ddlaally (gseall ad)l saatal)
ABEY) (& lsll chlaind) dilesy Lealiills DAYl ¢ 58

Nl ABEY) Cager Lllilh il B jeae ol ASaal Al cusiy VAY
s Lo gy biliy cgale A5 (amgad g0 Ly chldial 48k e
ol Lleall pégis dhaidly Abldl Al pég AENL ol
g Aadsall LEEY) (go (¥) ¥ 5okl caca iy () pan il el
IS (e hléinl mid of Lo gl 13 b dddaa saatiall ASLadl)
"ol Aglaally iy ddeates dlile dlalee SlY) US4yl

bl o oy el e adaill Caaly Ol waaty aSanl A Gl VAT
Ladaie Cladea dald (e oS0 ally) L8N Léna) A8lEY Yol aad
dry (S gl o chhY1 cladlie ool (il <y iy (i ale VY
diag Gradl Ol (Gukill Caly Ol JgY) jaaall lgiagy A8Y)
LAl sl ysilally eqliall o Caplall Algall (50t

Y I T e ) g oSs ()

Y sl (L e T

VY Ve (e bl (s oSa (1)

s Lg S b iy lghasy T laidly 48U (e €Y Balall ) Al At oyl 07
VA5 VA Gyl L S clgiadas (ga peualy Ciise (51 2T

[ £y ]



daSaa Apale Ao (A Al & gad) g bl 3 A daadiia Alaa) A g3l Alaal)

(ISSN: 2537 - 0758)

o)y laall g galill CEA 8 jeme o) sl dia sl
G Alee dga jeud b dble ASaT Gl 4] ued L digl) o
e ol Basiall ASladlly yeme (L) ZaUY) (Y)Y sl delual)
e et o) oSa Y Alpal) oy s st Y dlie Jw o) SN
g o gl e T S Wlsiue cagm o (e Vs chlénal b pabisdl)
Oe Shaall jae ge pand ) el Bygl) cliwly Lahlanay) e
Slo 4l gl @ By L lug 353 L A Galdll chas ) SelsieY)
e ASE Lgadyl Ly clgudy SlelsieV) a8 ol ae o e a2l
ASLe Aol ASsLeall Glall g Uadl) Sy (pe — gy ulS 435 ag — 3oLl
gl Slelal @l 381 o) —dabud) Bl Aajdl) gl = pan of V) Al
Uasads Ganill 8 adayall fas ol s copaidll e A, adage ileltic
cehie) gy e clelu al jgye 2 V) Bl & Gl e olne)
Sli) am AGal paxdll saley ehal o daludl Ly M o LS
) ) calad) ol IR jsaem aey il sale] any g (T legle
O Db (igatl) Caadaaty G e SIS (B By el Alls 3 LK
yady) i el Aol il Cag 8yalall (Ba Jueds dady conw
pig) A LGS Al Jhea¥ly iludll Ge Wiy (laigad jaae Cuimby
IGE B odsied) e (6 il oy ol e Sy @lelrieY)
Ol o oSs S cagia (8Y adagll gyl il o8 daang dajeaall (ol
L)L pndl (Slaall (e dsin Yoo g2 Y ilabi agia

o (Y)Y saladl ciyd geme of ) el aey kel Aia cualig
Aleall g b Lgalid)y bty Allell Alaledlly Lol (DIAYL dalaY)
L il (L,

AAL

Ao

AN e ) I AE e il clisg oS ()
A0 1 AY e bl clug s (70
radl U dslym aSatl Aim cand g aSa e A A e claill ) (7

[ £VA ]



il _laiia) g g Aglaad 4 paall LA LalSa) JiS) A8 Lua gad

(e )l ae L g

O Y clehayl i lgwity 3% Al diyeaddl dogSall o atyy )3y VAR
Lo @l Al Glelally Gleltie) aum Ly 4548 Dls (o Lge il
o lg Aaleaally AL DAY Cyiie)

Aaleal) by el (saimn G Jea ol La aanl) 2w of 2aadliy VAV
LS cgdll iy A cpiite dela cpdlll (ha¥ 1y ALISH dglanllig ddeaially Alalal)
AN (aay clisSe o llan ol Ly (ildl Juaidll 8 s
O ) elly aan By LAl Jau Gl 4l 5k —0aYls Aleadl sy
s psehe ol pae s chga (o LBV (e (Y) ¥ 8ol 3 CpalilV]
LS L aSall 4 jrm o3 gl b dbcandly Alalell Alalealls oJDU eaaly
L Ol L Labis) e (e aSanll Ligl o Lo ) Glld way 8
oy 3 Sl e o dall e cails LaaY adg aie B (S Yl
s AU B)a aag dbaially Aalal) dlaleall o5l PAY) 32e e
Sl ol el ) clal) 138l el o Uady 0a¥ly Alasl
Apad 4 ol aSall Clils pada 4ala S8 g dadal 8 oLl
& iy G WS Ly 6V yall — pie) (g3l pin Y1 Al acmAzurix
Lleall e Lt ooy YV a¥lg dpleall g S5V of —sagaill Jeadl)
AL glaty Laly cchlaia] e Zpalal) clelsieY) e

Lleal) sy dbcaially Aalal) Alabeadls DAY o o Liad 12D LS LY AA
G i Jaag Lee (Lol lgile (anibag iy Ualiy) a3l Lasiye 0aYl
fase (AUl dae Caneang Ba IS b @ilEsll Uniine Lagia (sb DI g8

"84. The Tribunal agrees with Wena that Egypt violated its obligation under
Article 2(2) of the IPPA to accord Wena's investment "fair and equitable
treatment" and "full protection and security".
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Claire Crepet- Daigremont, « Les normes de traitement et de protection »,
Cahiers de I’arbitrage IV, 2008, Paris, Edition Pedone, 2008, p. 445, spec.
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Article 1.2 of the 1977: “Such investments, goods, rights and interests shall also
enjoy continuous protection and security, excluding all unjustified or
discriminatory measures which would "de jure" or de facto" hinder their
management, maintenance, utilization, enjoyment or liquidation.”
Article 3.2 of the 2002 BIT: “Such investment shall also enjoy continuous
protection and security, excluding any unjustified or discriminatory measure
which could hinder their management, maintenance, utilization, enjoyment or
liquidation”
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“On that basis and irrespective of the precise scope of the standard, the
Tribunal finds no breach of the Treaty".
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“Each Contracting State shall at all times ensure fair and equitable treatment to

the investments of investors of the other Contracting State. Each Contracting

State shall ensure that the management, maintenance, use, enjoyment or

disposal of investments in its territory and maritime zones of investors of the

other Contracting state shall not in any way be subjected to, impaired by,
unreasonable or discriminatory measures”.
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450. The fair and equitable treatment (“FET”) standard is broad requirement,
the application of which depends on the particular facts of each case. It is
however widely recognised that the principle of good faith underlies fair and
equitable treatment.642 Numerous arbitral tribunals have held that, in
international investment arbitration, the host State’s duty to respect the
investor’s legitimate expectations arises from its more general duty to act in
good faith towards foreigners.643 The general, if not cardinal, principle of
customary international law that States must act in good faith is thus a useful
yardstick by which to measure the Fair and Equitable standard. While its
precise ambit is not easily articulated, a number of categories of frequent
application may be observed from past cases. These include such notions as
transparency, protection of legitimate expectations, due process, freedom from
discrimination and freedom from coercion and harassment.644 Claimants
submit that Egypt has violated each of the generally recognised “strands” of the
fair and equitable treatment doctrine and the Tribunal upholds this
contention.645
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“455. The Tribunal accordingly finds that Egypt’s actions failed to afford the
Claimants due process of law. The Tribunal further considers that the failure to
provide due process constituted an egregious denial of justice to Claimants, and
a contravention of Article 2(2) of the BIT, in that Egypt failed to ensure the fair
and equitable treatment of Claimants’ investment.”
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“Investments by nationals or companies of either Contracting Party shall enjoy
full protection in the territory of the other Contracting Party”.
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“The standard of protection expected of a host state is not absolute. It has been

stated that a host state must exercise “due diligence” in preventing harm to an
investment”.

A latY) Aalll 80 aig £ £A 8zl S ()

448. The Tribunal is of the view that the conduct of Egypt fell well below the

standard of protection that the Claimants could reasonably have expected, both

in allowing the expropriation to occur and in subsequently failing to take steps

to return the investment to Claimants following repeated rulings of Egypt’s

own courts that the expropriation was illegal. This is indeed the most egregious
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element in the whole affair. Accordingly, the Tribunal finds that Egypt has
contravened Article 4(1) of the Italy-Egypt BIT.
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Julien Fouret, “The MALICORP Saga: a Spaghetti Bowl of Proceedings”,
International Journal of Arab Arbitration, 2012, Volume 4 Issue 2, pp. 7- 27.
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“Investments of investors of each Contracting Party shall at all times enjoy full
protection and security in the other contracting Party. Neither Contracting Party
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shall on any way impair by unreasonable or discriminatory measures the
management, maintenance, use, enjoyment or disposal of investments in its
territory of investors of the other Contracting Party”.

b L e ahlatiad) Alslad’ diginall ¥ Balal) cya (V) BN Cuais
“Each Contracting Party in its territory accord to investments made by
investors of the other Contracting Party fair and equitable treatment which in
no case shall be less favourable than that accorded to its own investors or to
investors of any third state, whichever of these standards is the most favourable
from the point of view of the investor”.
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Each Party shall guarantee in its territory fair and equitable

treatment for the investments made by investors of the other Party.
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Each Party shall protect in its territory the investments made in accordance with

its laws and regulations by investors of the other Party, and shall not hamper,
by means of dysfunctional or discriminatory measures, the management,
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maintenance, use, enjoyment, expansion, sale or if it is the case, the liquidation
of such investments.

t b OF =4 Bl clag oY -4 5 0¥ -4 LR (Lugid Ogxigs pSa ()
“The Tribunal has also been guided by several other decisions cited by the
Parties ¢including Parkerings v. Lithuania (2007), Glamis v. USA (2009)109
and Mobil v .Canada (2012).110 Applying these materials, in addition to the
requirement for a specific undertaking or representation attributable to the
Respondent, the Claimant must also establish that: (i) its expectations were
reasonable in the circumstances; (ii) it relied upon such undertaking or
representation when it made its investment in Egypt; and (iii) that the
Respondent’s non-compliance with its undertaking or representation violated
the FET standard in Article 4(1) of the Treaty. The Tribunal does not consider
that such a representation or undertaking amounts to a free-standing part of the
FET standard but, rather, that it is “a relevant factor” in assessing whether or
not the Respondent violated the FET standard, as was decided in Mobil v.

Canada (2012).
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9.152 As decided by the ICSID tribunal in El Paso v. Argentina (2011),175
“Such a standard of behaviour, if strictly applied, is not realistic, nor is it the
[Treaty]’s purpose that States guarantee that the economic and legal conditions
in which investments take place will remain unaltered ad infinitum.” The
UNCITRAL tribunal in Encana Corp. v. Ecuador (2006) came to a similar
conclusion: “In the absence of a specific commitment from the host State, the
foreign investor has neither the right nor any legitimate expectation that the tax
regime will not change, perhaps to its disadvantage, during the period of the
investment”.
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UNCTAD Investment Policy Framework for Sustainable Development
UNCTAD/WEB/DIAE/PCB/2015/3 available at:

http://investmentpolicyhub.unctad.org/Upload/Documents/INVESTMENT %20
POLICY%20FRAMEWORK%202015%20WEB_VERSION.pdf.
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Hindelang and Markus Krajewski, Shifting Paradigms in International
Investment Law, Oxford University Press (2016) 41-64, 42- 43.
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Article 5: Option 2: Fair Administrative Treatment
5.1. The State Parties shall ensure that their administrative, legislative, and
judicial processes do not operate in a manner that is arbitrary or that denies
administrative and procedural [justice] [due process] to investors of the other
State Party or their investments [taking into consideration the level of
development of the State Party].
5.2. Investors or their Investments, as required by the circumstances, shall be
notified in a timely manner of administrative or judicial proceedings directly
affecting the Investment(s), unless, due to exceptional circumstances, such
notice is contrary to domestic law.
5.3. Administrative decision-making processes shall include the right of
[administrative review] [appeal] of decisions, commensurate with the level of
development and available resources at the disposal of State Parties.
5.4. The Investor or Investment shall have access to government-held
information in a timely fashion and in accordance with domestic law, and
subject to the limitations on access to information under the applicable
domestic law.
5.5. State Parties will progressively strive to improve the transparency,
efficiency, independence and accountability of their legislative, regulatory,
administrative and judicial processes in accordance with their respective
domestic laws and regulations.
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9.1. A State Party shall accord Investments of Investors of the other State Party
protection and security no less favourable than that which it accords to
investments of its own investors or to investments of investors of any third
State.
9.2. Investors of one State Party whose Investments in the territory of the other
State Party suffer losses as a result of a breach of paragraph 9.1, in particular
owing to war or other armed conflict, revolution, revolt, insurrection or riot in
the territory of the Host State shall be accorded by the Host State treatment, as
regards restitution, indemnification, compensation or other settlement, no less
favourable than that which the Host State accords to investors of any third

State.
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Prabhash Ranjan & Pushkar Anand, “The 2016 Model Indian Bilateral
Investment Treaty: A Critical Deconstruction”, p. 28.
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3.1 No Party shall subject investments made by investors of the other Party to
measures which constitute a violation of customary international law1 through:
(1) Denial of justice in any judicial or administrative proceedings; or
(i1) fundamental breach of due process; or
(iii) targeted discrimination on manifestly unjustified grounds, such as gender,
race or religious belief; or
(iv) manifestly abusive treatment, such as coercion, duress and harassment.
3.2 Each Party shall accord in its territory to investments of the other Party and
to investors with respect to their investments full protection and security. For
greater certainty, “full protection and security” only refers to a Party
obligations relating to physical security of investors and to investments made
by the investors of the other Party and not to any other obligation whatsoever.

:‘)L.I\ (Y’Y‘Y’)
Prabhash Ranjan & Pushkar Anand, “The 2016 Model Indian Bilateral
Investment Treaty: A Critical Deconstruction”, p. 37.
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files/5895/download
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Article 6
Traitement général et protection des investissements
6.1 Les investissements effectués par les investisseurs de 1’une des Parties sur
le territoire de I’autre Partie conformément a ses lois et réglements, bénéficient
de la part de cette derniére, conformément aux dispositions du présent article,
d'un traitement juste et équitable et d'une protection et sécurité intégrales qui ne
devraient pas étre inférieures a celles qu’elle accorde a ses propres investisseurs
et a leurs investissements ou aux investisseurs d’un Etat tiers et a leurs
investissements. Il est entendu que:
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a) Une partie viole ’obligation d’accorder un traitement juste et équitable
prévue au paragraphe 1 lorsqu’une mesure ou une série de mesures, constitue
selon le cas:

(1) un déni de justice dans les procédures pénales, civiles ou administrative; ou
ii) une violation fondamentale des droits de la défense; ou iii) une
discrimination ciblée fondée sur des motifs manifestement injustifiés, tels que
le genre, la race ou les croyances religieuses; ou iv) un traitement
manifestement abusif, tel que le harcélement, la contrainte et la pression. [Note:
Il demeure entendu que le fait qu’un investisseur ou un investissement
n’atteigne pas les résultats souhaités ne constitue pas un déni de justice].

(b) la protection et la sécurité intégrales énoncées dans le paragraphe 1 fait
référence uniquement aux obligations de la Partie en ce qui concerne la sécurité
physique des investisseurs et de leurs investissements effectués sur son
territoire et sans référence a aucune autre obligation que ce soit.

6.2 Pour plus de certitude, le changement de la législation d'une Partie ne
constitue pas en soi une violation du paragraphe 6.1.

6.3 Aucune disposition du présent article ne sera interprétée comme empéchant
une Partie de prendre toute mesure considérée comme nécessaire pour protéger
'ordre public, la santé publique ou pour préserver I'environnement, a condition
que ces mesures ne soient pas appliquées d'une maniere discriminatoire,
abusive ou injustifiée.

6.4 Le fait qu'une Partie prend ou manque de prendre une mesure qui porte
atteinte aux attentes d'un investisseur ne constitue pas une violation du présent
article.

6.5 Le fait qu'une incitation liée a l’investissement n’a pas été accordée,
renouvelée ou maintenue, ou a été modifiée par une Partie, ne constitue pas une
violation du présent article.

6.6 Les revenus de l'investissement, en cas de leur réinvestissement
conformément aux lois et réglements en vigueur de la Partie Hote, jouissent de
la méme protection que l'investissement initial.

6.7 La constatation que le manquement a une autre disposition du présent
Accord ou d’un autre Accord international conclu par I'une des Parties ne
constitue pas une violation du présent article.

6.8 Le traitement prévu dans le présent article s’applique a la gestion,
I’entretien, I'utilisation, la jouissance, la vente ou la liquidation, sur le territoire
d’une Partie, des investissements effectués par les investisseurs de [’autre

Partie.
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(39 Mara Valenti, “New Trends in International Investment Law Treaty
Practice: where does Latin America stand?”, Seqii€éncia (Floriandpolis), 2018,
pp-9-26, at:

http://dx.doi.org/10.5007/2177-7055.2018v39n79p9, p. 15.
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Caroline Henckels, “Protecting Regulatory Autonomy”, p. 36.
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Article 14 General Exceptions
1. Nothing in this Agreement shall be construed as preventing a Contracting
Party from taking any action necessary for the protection of its essential
security interests in time of war or armed conflict, or other emergency in
international relations.
2. Provided that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination by a Contracting
Party, or a disguised investment restriction, nothing in this Agreement shall be
construed as preventing the Contracting Parties from taking any measure
necessary for the maintenance of public order.

3. The provisions of this Article shall not apply to Article 5, Article 6 or
paragraph L.(e) of Article 7 of this Agreement.
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Article 10

Security exceptions

Subject to the requirement that such measures are not applied in an arbitrary or
discriminatory manner or constitute a disguised restriction on investors and
investments, nothing in this Agreement shall be construed to prevent either
Contracting Party from taking measures to fulfill its obligations with respect to
the protection of its essential security interests.
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Scott Vesel, 'Will the Future See More Investment Arbitrations Taking Place in
the Middle East?', 274.
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