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"The Legal Treatment of the Applicable Law Problem
to the Disputes of International Loans Contracts"

Dr.Ahmed Abd El Mawgood Mohamed farghaly
Lecturer of International Special Law
Faculty of Law — Assiut University

Abstract

International loans are foreign investments that are subject to
various types of transactions, such as nationalization, confiscation,
and others, in addition to developing countries' fear of lending
countries interfering in their internal affairs and imposing political
conditions on them. And, as a result of the legislator’s lack of
interest in providing an attribution rule for international loans
despite its great importance, they have become subject to the idea
of contractual obligations, according to which international loan
contracts are subject to the law of will as the original attribution
officer or the law of the country in which the contract is concluded.

In light of the inequality between the lending countries and the
borrower, whether another country is for private foreign persons,
the dealers on the stage of international economic relations
preferred to settle the disputes that arise between them through
international arbitration, except for some few agreements that are

[ £ v ]



daSas dsale Alaa (il & gandl g bl Al (B Lanadia Alya) 4 giLa1 Al

(ISSN: 2537 - 0758)

exclusive to the national courts in one of the countries except for
some few agreements that held the jurisdiction to the national
courts in one of the countries

Hence, modern jurisprudence has tended to adopt the idea that
the special nature of loan agreements calls for the inevitability of
their liberation from any national laws, especially the laws of state
parties, and the necessity for loan agreements to be governed by an
independent law established by the agreement itself and neither
party has the power to amend it, or the general principles of law
and recognized in the civilized nations or the provisions and
principles of international law, and whether these legal systems are
related and connected with the laws of the parties or not.

Thus, in this research, we discusse how to settle the disputes of
international loan contracts by explaining the proposed solutions to
simplify the problem of defining the law applicable to them as the
main and complex obstacle towards disrupting this settlement.

To demonstrate the limits of the applicable law to international
loan contracts and to find the appropriate solutions to the problems
and achieve the target objectives from the current study, the
comparative analytical approach is employed, in addition, the
views of the jurisprudence of private international law and the
Egyptian jurisprudence, besides the presentation of court rulings to
determine the limits of the law applicable to the international loan
contract and to indicate the nature of the matter and the
corresponding judicial rulings.
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http://www.oecd.org/development/pgd/29412505.pdf.

[ £1r. ]



A gall (g Bl 3 ghe cile Jla o gaadail) caal o) () AN ANMCEY A gildl) Aptlaal)

A AR 250 5all 2 2aa 2

e le Vb Lulag) b 55 sakd) pagdl of ) Gaedl il
il L e e alldy cdajaal Joall 8 Jadall < aee 52b)y cale siadll
Ry da il Jgall clolaid) o saial) g @l oda il 46 (e culadyall ad)
Dl el (585 (Ally Liylally Dpeand) (algill e i (60 g Jladll 50
Ll g e s Gy g ) e (B

Official Development Assistance (ODA) cow)ll (s9atill acall 3334
pedl) s of Wl oy «Tied wid) aedll e Talail & (g jally miall adiisy
@lesd o s Tuie 9SG of 5l «Earmarked sase gayde sl galin sai ke
sl Al (e ehall 05 o cilexdlly ddall juae i adEl s gl it
sacleall Sl Gl 6 Gun clia dgemially wilal) s Y1 Tl 1aag (sl
gl e Y el e S g ce e ol Lida o WS ke dgal
Bac Lusal) 53 203 Lgae (3 daialy Ung ydi 5ahe Lo Lgall Baclse gl Linjd Jan
e oaill iS5 Y OECD (gabaiy) (jglally Apaiill dabiio o g cdsaii
o s il sl dasla) Al cihabia o pdle il ey Jasy ol il
()20l a8Y ) alll e Jlad e Tanis oy J8Y)

@ Aol S 05 Al saelud) ain o ) slggll Gy candy
diapall dlgall Comparative Advantage duwslill siall <ld 4 gatill Ll
Glalia¥) Auh Sae i o< 3 U poliall pues 8 Qs i e Y

el il 1) aladV) oglally At dadiie e Bplall clilasy) i LS ()
S %Y b melp Ly dafipe (058 dedkall leadlly abud) el b dagiad) Jsal)
Slegydall sai lgalatly lemndig dajial) Joll ae o bl Ll oyl ) Jila) %

tendy wjall —lgales Lgilamial )5 () ganmall il
Catrinus J.Jepma: the tying of aid, Development Centre, OECD, op.cit,P16.
(**) Catrinus J.Jepma: the thing of AID, Development Centre, OECD, 1991,
P11. can be found on the following link:

http://www.oecd.org/development/pgd/29412505.pdf.
(**)Catrinus J.Jepma: Op.Cit, P.11.
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(**) Op.Cit, P.13.

(*") 0p.Cit. P16.

(**) Edward J. Clay & Others: The Developmental Effectiveness of Untied
Aid (1), OECD, 2008, P.12 available on:
http://www.oecd.org/development/evaluation/dcdndep/41537529. pdf.
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ODA at the Country Level, OECD-DAC, 2005, P.5, available on
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t S adsall Skl (7T
http://www.oecd.org/development/effectiveness/parisdeclarationandaccraagend
aforaction.htm.

Osbailly Auatll dadiia adge o DleY) 1w G oclacl) o) Lo ey Ko ()
Aballs adly clyse cusSll dpasaadl ¢ an o IS iidy s twww.oecd.org el

15 Bayg¥1 Jsall e apaall e Sk el Jsall e (DoY) 1
(’*) Andres Berlin: Op.cit, P 9.

[ g1ro ]




daSas dsale Alaa (il & gandl g bl Al (B Lanadia Alya) 4 giLa1 Al
(ISSN: 2537 - 0758)

JuSs 535 38 Ll ODA dsenl) dugatil) claeluall el ilules (e
Loyl o ¢l sla o The (et L sp ool el b danll Slabs
Ohse Cpend il B e g aedll e aad Gy Gladfy GlesSal)
g hadll L8l 390 aradd o alaal) ) lagSall (any Cuady Mg cile gl
o oaball od b Tl Slile el ey 8 JS85 L sag caedll iy g3
Slebal (8 sk Liay (gl (e Aganl) alially el 038 aline (355 cps
o Slab i) dacly caalall Gagill (gpand) cluhyy Slalaa¥) b
st pajk L cpalaial)l bplall (agSa (oal Ll L8EY) aly) Slela)
AT Cils Gag peall @y ) sl Guel 05 3 el all) e
dsatil) Clisaad) maly b AaEY) Joall ey 8 Almd) LB ls caaig

Alaa) oS b 13y T 30200 @lelay) ddlliey sl e Gaas

G gl Al e B BB i 8 g ally il el ol Jaals Lasas
Ladaad Joall o3a Jala cpnigild Cpallas Jlac) A (pe @iy clgie saiiveal) dlgall
S Al 05 e b cipeally Sleall Slehal e Galy suasl ik
Lgaiill lielud) sl (gl e Alsaall dgiall e Gadayg Wy 5 Lual
s,

b paliue a5l iy ol il dnsgal) lald) ol oo e of SYg
i) g Aleleiall ol aal aal Lead 8y cbindl Jladis JacsY) (3400 dalaiay
BB skl gy yde pe 10aals 2409 Hle M AlaiY) lgaalin Baile i T2y 30
14 sl yeme 8 legpde V1T ol clidl Jga 2y cpal) Slld diag (s gl
) Jaallg 28l dely 3l slaall Slelsd b any IS <S5 ¢ Ysa lile
(gl gl Ay —Lalh

Ol Lagiaal Aol e alal) (almiy) LS Al degall Bkl
ol el B et By lapsles Gilia b 4wl o Cuays B Abad) Jol

(*°) Andres Berlin: Op.cit, P.9.
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intérnationals de banque, these paris, 1973, n0.247 éts, p.182 éts.
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Goldman: probléms spécifiques de 1' arbitrage intérnational, Rév, arb, 1980,
p-323- 325.
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) Vincent Heuze: la réglemenation francaise des contrats intérnational, (éd—
Joly), paris, 1990, n0.250 ets, p.132 éts.
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"ces déux cérateres paraissent difficlement détachable I'un de I'autre et c'est leur
conjunction que cacaterise le mieux I'éxtraneite."
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(*%) Bishop William (w): Genva convention on fishing and conservation of the

living resources of the high seas, 62 colmbia L.R, 1992, p.1206.
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(**) Bourque (J.F): le réglement des litiges multipartités dans l'arbitrage
commeércial intérnational, thése poitiers, 1989, p.365.
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Van Hacke: problems juridiques des emprunts internationaux,

Netherlands,1964,p.197.

(**") Nierop,H.A.Van: les accords de prets de la banque international.Pour

Reconstruction et development, Nouvelle Revue de droit international privé.

(**%),0p.cit,p.302. Van Hacke: problems juridiques des emprunts internationaux.
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Wartin,Germain: essai de construction d'un contentieux international des
dettes publiques, paris 1929, p.292.

Wortley: the protection of property situated abroad, 35 tulane L.Rev.,
1961,p.1961.
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lises peileilio gt e Aals Gl 4 GLY) 2y 63 gl Ly
S Osinl OLa¥) Gan (el V) caSaall Gug bl WSladl o slall
OSIg el oSl MYy ddll (e oSy s el dayy J il aSlaal)
Glabudl L Jasil) e aaiy of o el gylaill aSaall 8 Sl Jal)
b s bl e puaii s cagl Wigniany GuaSaall CahLY) gy gay 8
aSaill & leadl) Jasl) 0 oSarg oJaal 1 ) dalall viey oSaall dilee
Ol e Badine Crcaly akanll 3l (e Badiss (peSaall il o (ulad e
ol Lo ALeSig hatl) aw 8 Luidagl) aSlaally Ailai) Cangin Lo sag ¢(4l5al)
cAapa®i o ol Le Jolig adde il

Alaa) aBlsll (& Olaialy Lagilh aSanlly Lagelys diguss e plishll 38 Leics
e gl 8 i) e cpiplall aal il 13 Alla 8 gl las e Algall oliad
pre o8 o) AeSadl) e Al sda Ay cakaill ) esalll (6K deSadl) (8
GV whll oy LCs by o akaall clually @hill i & lgalaid)
O DAY Gl g 4 dgasd) GEY) e ol aSa3ll U gl Alls) lls
Oo AeSadl) i 1Sy gl el 8 el 8 deSadl) ol elly Gl
o ied aaill Sleha) 8 ea) (me Giaan B oKl el 8 k)
) palal) Jas

(*”*) Wei Hou: La liberté contractuelle en droit des transports maritimes de

marchandises: l'exemple du contrat de volume soumais aux régles de
Rotterdam,Thése du doctorat, Université Paul Cézanne- Aix- Marseille III,
2010, P. 116-130.

[ £Y.Y ]



daSas dsale Alaa (il & gandl g bl Al (B Lanadia Alya) 4 giLa1 Al

(ISSN: 2537 - 0758)

yeo ool Se Tps canly Abad) Ll ilegll Qs of Ll
Giad s ane in ) Lis i 56 oLl alS o Al Jeall chiiss
(aSatl) dageadl fae Ly 1ailis 150 anly cliail) ()8 oKanll (agaadng cllaal)
alejliall b & sbiaill JaS ) Sl gl agdiall oyp0 aSaall (s35 (Sl
e asadll lal lgihaly pbivn dale Aalu (pe 4 Lo slindl) J23 (e 230
Al Jlae b Y Sl oLml) Jam iy coueSadd plSaly bl i
cAalSaly hil by diall elacly sac luall
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Sa sl Chaall Sl WOl dlla aleal) of dmds JUel Ko Y asl —lagy
2 5aalaial) Algall Aliadl) Ailanlly adall sag sduiii yp0 Aslially e
¢ (A5l adinall Jansy gy Jpenall ddgall acloall ity gl ) jaally il

[ £Y A ]



A gall (g Bl 3 ghe cile Jla o gaadail) caal o) () AN ANMCEY A gildl) Aptlaal)

A AR 250 5all 2 2aa 2

b o] Guilagll agiliad Hlas) 8 sl agl akaill Ghlal o e a2l
ol sl dde (& paill Gob oo ghill gaase djeall DU agina
dilaie Gleli oo i o S bl die Ay sliad palaid) e
Dsiie 2La adaga gy 38 2giSly caanll soalll (sliny agl V) S2all 13gy
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Y iage LlKa oda g 38 Abad) duagll Jilugll of ) Al Gl e aldsg
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(*") Carlston Kenneth: international role of concession agreements, unive-

rsity Law Review, 1957, p. 640.
Lapal) Aol Ll 8 Gam gl Adgal) laaleall GuyS5 aey oall s aliles a3y (T7)
cpuSaill GLLY) eoal U8 Bl amal L) aas Al JilisS ddalugly Gabsil) [Linu) Glacal
Dl e cnele Gasll el " V1 Adsal) s)laill (gl sasiall s dind iy WS
bl alpY O WS asatll gub dole J8 Ll ealll 35Sy cilejliall dugudy Al oo
Jilghl o3 Apaal ) JUa) aagi 8 eSS L) Joall alel alacaily Luallall 8)lail) dalaie
aelgall Glis Aald 48l clalaV) el cuiecs Gua Ll 5ab)s cclejlid) aa 3 ALad) 4l
Al gl Jilegl) Clehal lie delal) sald) Jai cileliall Lisess oS3 Al ClehaYls
D YV ol glaall 38l :age aabul a2 .0 Sai il —dkleglly Gagall
.\A.\a_l \.A} ¢AO ) ‘3::).\5“}1\ s‘)ﬁ\lﬂ E.\e.\;&\ a.a.atal\
Glejlie Lt & dude IS8 aaled ol Al Jilas clly Lo aDU) Ul 8 ) Gas (T7)
Ladie 2)AVY le die Lol U] amg 8 cly s (K50 Gl 8 L cddsall slanll
Al sad slaadl) ol ddlle col€ ) clejlid) sas) elgd B Jlads Lsale IS8 b
O caSanl g ) (s (S sliaill Bl paey il agiliadl GISKRY) DhaY ki
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daiby L) 6 e 4 o Dlasy Lol oSSl oSS g ) dila) ools
lejliall avead A sy 4l g syl e at )l Jdalad) OIS o o (Y50l
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YV ) Grandl aSanll gild e 0F ol dple Cuad Lo sag cdiliadll 48
REERETEROH
Gl sh led Gedal) O3l 138 ASAY T Haead ) akaill AlKaT Jis Y -
SAgylailly dvaall Gladhall gl 8 lgle pagaiall ekl Gib (1
ol (8 Al SO By Sl WS Oa (e gy ea Y
L0
ol Y DB G g5 gl Lo Ll JLoall Gl s S W
G Gagiall Coplall pndy o dainall ged ccllaY) ool ) sy JleY)
shy ade Giially sl sl (8 oxilsty abludly (ajll led 2w e e
OSly copuall die yoyi G )L dpapdall &lsSlly ) SIS AaBgiall e ag L)
coaiiall Chll Quls e cldyaill oda Sla g et skall dojlall 55l 4 ylas
S ol dabs alalill (asiall PDIA] el ddaiall Gl g la) (Sar oSl
Ll S pohiy Apolall dpad Giad s debidl e dasladl ang,

sLmill (yglang pSanll Al JilessS Cusalag b s pLal Tagas okl Bang dlalusglly sl
CEAA CEAY e el aapal) t g maalil a2 Lo Sl —aile il digun 8

AL G il aage o eal) (glaal) Bl uge malnl a2 2 (T)

0o 0 salally caaal) ) Aujlailly Anadll ciledhall GslE e V04 Y Balall Gl il (Y1)
L) e 9 salally cAuinY) aal GISST dumy Cale VL Laldll 2V 40A i olypgn Al
csol el akanl) i 2V 94T did Cava
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fad Ylaw Adgall iag il agie clejlio 08 oy clelill o3 Augud Jlaa b
Y LD elldg T Lgisast
Amy G lal (gl g dale dheay Aol Blaill e o 1d ¥ Gual) *
On lelidl ge LA Gl L sas 0Bl clliie Jae p dals
calaiVy Joall G ol alall ool ogilall (alaal o culsl elge CalaY)
B bl ey ccmanlal) (alaiVly Jodll G sl dalall 4y lacY!
Dosg Aoy ST il (1 esalll 8930 congs clejliall (& gilly anailly
ot il g Ll daggl) dugedll & ey bl aals o gl 3 oo
shay il ¢ Loyl lay b lals eliadlly aSail) Gigie Caindy ilelys o
Al Al da () dgasl) (Fs @lehal)
Joall (s} daalall Lae )l daclias dal) o ol (gl sie o 1 ALY Gasead) *
Ay asal) aalaiBly dayus dungiy Alels Apalal Lpadi (3aiadl 4nalil
p225¢ny agilis) (o daiiug cslicy dide agile Jigie Lagl dilagl o
Sy b GhRY) JS ) b sl Gt ) abasiivg sehlaans

ol Sl Ay 0n i ()
Jan-Baptiste Thierry: Favoriser I’investissement grice au droit de contrat:
L’exemple de I’imprévision, Dix-neuviéme conférences-cientifique annuelle,
intitulée «Les régles d'investissement entre la 1égislation nationale et les
accords internationaux et leur impact sur le développement économique dans
les Emirats Arabes Unis», tenue a Université des Emirats arabes Unies- Faculté

de droit, du 25 au 27Avril 2011. p162.
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S el lad) plib V) s oS ¥ @bl pae ols ol el
clela bl (mg @l agie e al) clejldl Ao ey Lo sag ¢ Sladll
OPlll Jen AN o Al sl clail ey DAY Wase ekl

A a cla aage ool @) Gl 1 cuse malil a2 L2 (1)

[ £ Y ]



A gall (g Bl 3 ghe cile Jla o gaadail) caal o) () AN ANMCEY A gildl) Aptlaal)

A AR 250 5all 2 2aa 2

Al ads 3 bl swlll ded o Ll el gadall gl
ol Lasl) Jilusl) el o asl Mallg (& aclge 8 diaiol)
LaasSaty 4kl cilalgiaY £ liad LY cclehill sda Ligud (sl ol dbalugl)
OSar Y le sy e sl Jag il ol s ol dkal) alga pds llal) A i
Apaa ol Ailiad Ao (o V) ey

ledaa 3aa3 o) sl Jilugll oda o —(3ag —(mnd) ae (g8 Wil 1 SEY Y
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Uiy agin Ol aid s ellly cuSaall o slaadll e gl gaje B e
qlel 4 oSy il ghill i Ji Jasl Casie lee lellagl ol Yy
dlaje b (ol £y 2kl dlaje (B V) as Y Adgal) g il asie Cile)lia
1lag cguill (o Ly Daagll Jiluosl) 388 n Ssha HUsiY) lgan oS Y dnm
Shgs ) deagill adaion alg Jaally cieliy sl drpcas dylgill (8 culS 1Y)

13 ghall 13a Asgudl dpaatl) of Agleadll (geall ) adalls CallY) ol
iy mlladll Jalaaiy gl g lum ) (5350 Vg cdusadl) L Jilgl) o2 culid
Gallaiig alilly elall L Jlae Vs Aol US gad vanl) macal g B)las Jla 3
o Wie WS cialall GLLY) mlliae Judaat ) L) cFjlasly depu edlalas
Jyash o Taiga of Unssy sf Limslia OIST elpus slaall adll §)8 pae adgs
G Bl Gandd A duged (A dasis 8 Laify glill dlaldy IS dosuss )
) dagall @y ) blag Lo sag ccalyly) Loy 58
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e G5l it 0 il g 20 29 o et e ]
el i Sl yaliuiid| 229
tasudly gl
LS @Elall Ay old ) @s Y] s L dale dian Gl @l oS 1)
Giledaially JoallS alall dgall 0l Galdsl e Gradd Gm o B L Oy Gaw
Ol il 3algn g (gilall 13a aelgdl aaads Aidgy Aalin) UK 13a0 Al
el Gagy Lo Aoall agas Gslaty (i die o) o agin Lad palad)
paaty Gailsdl) @)l aelsdy Blaall sacld Jasm (Sl paladl gall gldll acls
sl e L) deall (il ADle ContiS) e Gadal) Caalsll ilagll (g3l
on Lanaal bl o Gl Gl ol 13 Wl el 8 alaaiy 4lsis 5 o3
A ol @l (8 dalal) GaiaY) paladl) e AVl ool Gl Galasl
g ol dumjie cil€ 13 Lo Alsall dieag gal T Gaadail) Canlol O5ilal) ol
2 e Jend @ilS o il b dale) Alabid) Jilus padied S elguy
I alal) Y1 (el LS mgiing (50085 aié Aaass )
1) Cpalaiall 3a)) alpad Bg pia () Lud b (39 jae (8 4mil) Lalle Caadag 1aa
sacld of Ll caalpyl ode 4l yuin ) oppilally 38Y)s cdalya lgie yuanll 5 L
L2000 agaal) 8 8ol Uabs Tasal Telginl (et oaalil) Algy 3 2l

(*") Davidson Sommers and Georges Delume: conflict avoidance in

linternational loans an monetary agreements, Law & Contemporary Problems
Review, Duke University Schools of Law, July, 1956, P.465.

Aol dalall (S giall cpaldll Joall sl ) ae cual) e Lo Gl Jea kil (T)
a8 L2 YYY e ce\‘\\’/\ cuau\ L,’JJJ\ uym\ bﬁja:w:}l\ :L}h\:“) J\jé D EYY a ce\”\\/\/
ce\ﬂ\/i eue.lbﬂ\ &)Lﬁ :6.}‘.‘;@ em R g4 =) se\ql\n cuau‘ u‘J}.\J\ uylﬂ\ :‘56@ dL«S
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SV Alled) (8 Sl plEl ay e gging Blal ASaall daals e
pliel 4kl 0l ) HLEY) sl B ikl IS 1Y) L o lebs oy A
(sospasall Gl Y L sLAY) e LAY OIS 13 L ol Sl (gl
Ol 2elsdy egmsall Gelll e S e Gld) a8 dhey Gl
P5 aeld Gub b aleSh ) i LAl loe) Als g ol
Sz Ol Gl L eysn (s35 B Lee Lial il 0l 3 uilsal
CBEY) i A Lasas 4 Qigtye gty "UAY) sl zgil) 138 s ¢ A
LAY i Y Al Al e IS Adsall Al

: JAal) O il LgaSa (A Jilusal) - ¥

Gphall G ALl A Gli ¢Sl el e mpall paill e aill e
O €13gama WSl gl Bl s of Sasy datd 0l 13gl ily pumds Y
BES 4l L) Tase canger L8138 dibide Jilee o (33l dabaall uilsal
B3gana Sl gl e paill e GhLYI 5% oY 5 CJlay)

Oulsall aal IS 1Y L sa AKad) e ol (L)) Al pagadag
LAY asat (Kar OIS 1Y) L gl ciylall G ALIKH Al oSay dac gl
G e i) eiadl e AT (il clsal) (me e s Gulk

(*"®) See Gruson: Governing-Law Clauses in International and Interstate Loan

Agreements-New York'sApproach, 1982 U. ILL. L. REV. 1982, p.207-222.
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L) Calgn a oan 230 ST ) s Sy o e Leanse g
Sle Gaaidl oglal las 20g)W) cleleal) 48l e el 52l o LS
Gl e GtV AaSaall o paid ¢ g ,sY) AlasV) Adla)) A8l clafEly)
Aady Al 3 A Allas Gl Lad (AT 451 iy acloill wllial 4y Jgandl)
Sopa 1 geaill Gsg ysl Sy 0585 38 Aeplead) 52l o 81 85 cAsliadl) AN el
Baa lo Lacad (S dabie Bihy o0)sY) zedl Oy Aaldll Jlaalls alal
Bl i o e 8 (M) i) G pas (Ag) Al Bale) 3 Aaia sl
Jaall oS ABli) ohaly il dilide Gl Gala <DlaY) s Gald (e
Ll o BaaluY) dabid) Lgd law ) VAN e Cuoall dindail o)l
O S caiall b 4y Jgenal) Ogilal) ASAT A 4951 Y] aclsill ) dalal)
Bl (A Gulill e audy Gl 4l saa o dpl (KD Sall lal) aaas
Al b eligias agd) aadanll cpildll as Y ol Adeal) (g il Ll
Sl Al
b OBl (9 oinl Gagid (a8 il (Sa Y (el Gmsaall daill
i dslaall Aldad) (S5 il dablga sl ¢l A 3 i) Sl &)
Ll g Uil gl gl MSAT o ABEY) & Jsaall e gial) oSa o
& W Jpanal milsllly (Al LgaSans gl 038 ¢ iall aly A lsdl) Jan e
as Gl Oplll dlSy dseall dladl gl Jially paptall Al
Gy cgran IS aall gl aSan Cus Lndgai eal & GIOA (ia ikl
OS] Le AlaS msiall aly b alall AL Gaalats (puilsd Liad @llia (58] daals
LYY e all Gl @) e AgilE dgn Bl ok Uyl By (i)

(*'®) See WOOD. supra note I. at 28-31.

(*'") See Trautman. supra note 16. at 548-50.

(*'"®) generall. C. Corse and B. Nichols: United Staies Government
Regulations of International Lending by American Banks. in R NDEtL.. supra

note 2. at 155-65.
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e sl 2l Ggaia Al 35k (e (@) Gell) 2l paid e o (gshaig
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al Gl ) Caal " peme (g ol 8 2l ALE ye 0588 of qan AEY) o3
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fo dhaiia ilgllly sl o3a (068 of Al cddlad ST same (6Y Capall e
(A8 s3a

DM (ped DY) SLadl pe il ks (g daadaiill Guldll oY Dl
(s gy s ladgng ol ga cledl 3l () WSl Ggilal) 58 (panmis
ol lase BB o (giind Al (ol @il ()l daledl bog,dll Pla
3 gl sl el (i AW Jag5d Canser SLY) Loyl GBsia

Oplll Bginge a5 Loall lidl G o3 g il bl o L
Ol o ey I 8 S8 ile guiagall 038 Jin Load o ) Jsally sl
LT aall olall sa cLBlaY) o2 e aSay Al

Cun (e Oublall (e eodlel magall dia Jie Y g3 cuagll ) dsLaYL
(ST ol opid N (el Al (e 250 ddidd) GlEN )y Ggtal) s Tasd)
038 IS ) s ) saY) oS Ulide Bl o o il gaging

(") ARTICLES OF AGREEMENT. INTERNATIONAL MONETARY
FUND (Reprinted. May 1982).

(**) Governing-Law Clauses of Loan Agreements in International Project
Financing-Page 228.

(**") Broches: International Legal Aspects of the Operations of the World
Bank. 11l Recueil des Cours, Academic de droit international 1959, p. 339.

(***) see EC Convention. supra note 4. at art. 3(1)
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cadll cbdlal 4 Geaiall clld B e dylaall cdleladl (B Sl
Clelinayly by LD Bla ol dsaly aeld agl 6 oy sl
D Y Liladll alYsl (e waall b oglall sl gl o) D) e
OoSa A Aaled) o Anl) clubdl p L oSy Ll e sl ol i
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(***) Choice of Law Clauses in International Contracts: A Practical Approach.

12 HARV. INT'L L.J. 1 (1971).
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(***) Berlin Dominique: Le regime juridique international des accords enter

etats et rossortisants d'autres Etats, these,paris, 1,1980,p.10.
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(**®) Lara Unfer: L'adminstration de la preuve en arbitrage international (Etude
comparative France/ Etats-Unis, Mémoire, Université Paris II, 2013, P.14-24.
(**) Helene Gaudement-Tallon: Compétence et execuion des jugements en
Europe,, L.G.D.J, Paris, 2010, P. 150.
(*"%) Chrysoula Panou: Le consentement a 'arbitrage: Etude methodolo-gique
du droit international privé de l'arbitrage, Editeur: IRJS Editions, Paris, 2011,
P. 17.
(*’") Elie Chakthoura: Le droit internationa privé a I' apreuve du commerce
électronique, Mémoire, Université du Québec, Canada, 2011, P. 14.
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(*”*) Abdelkerim Kouka: Le contrat de transport maritime de mrchandises en

France et en Tunisie: Thérories et pratiques, Theése du doctorat, Université Paris
II, 2011, P. 116-160.

N VT Ga Gl page colall Joal) g5l 3 Jsall 1A anySl 2 deal Lo (M)
(*’*) Hamdi Ouerghi: L'autonomie de la clause compromissoire en matiere
d'arbitrage international,,Mémoire, Universit¢ de Montéral, Canada, 2006, P.
15-20.
(*”*) Mathias Collot et Laurent Debeaud: L'arbitrage international, Novembre
2003, In:
www.annales.org/ri/2000/11-2000/somm02.pdf (Consulté a 12/4/2015), P. 8.
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(*’®) Olivier Cachard: Les mesures provisoires dans I'arbitrage maritime, In:

www.lexmaritima.net/docs/Pr.Cachard-art.arbitrage.pdf(Consulté a 12/4/2015),
P. 26.

(*’") Marina Papadatou: La convention d'arbitrage dans le contrats de

transport maritime de marchandises: étude comparé des droits francais,
hellénique et anglais, Thése du doctorat, Université Paris 1I- Pantheon-Assas,
2014, P. 19-59.
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(*”) Ahmed Abd El karim Salama: les conflits de lois en matiere de prets
internationaux, Thése, Paris, 1981, T.1, n0.286,p.253.
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) Andrea Pinna: Juridprudence francaise, Revue de l'arbitrage, 2013, N' 1,

P.151.
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*) P. Lagarde: [...] le sens de la régle est d’admettre un choix tacite mais
certain et d’éliminer un choix qui serait simplement implicite, |...]

P. Lagarde: Le nouveau droit international privé des contrats aprés I’entrée en
vigueur de la Convention de Rome du 19 juin 1980,, Rev. Crit. DIP, 1991, §23,
p-303.
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) Marina Papadatou: La convention d'arbitrage dans le contrats de

transport maritime de marchandises: étude comparé des droits francais,
hellénique et anglais, op.cit, P. 19-59.
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) Abdelkerim Kouka: Le contrat de transport maritime de mrchandises en
France et en Tunisie: Thérories et pratiques, op.cit, P. 116-160.
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Cour de Cassastion de france, Chambre Civile, 12 Mai 1930, recueil Sirey
1931, 1, p.129.
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(***) Tribunal federal Suisse,26 Mai 1936, 62 Recueil official des arrest du
Tribunal federal Suisse, T.II,P.140.
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a_d\;.a Wayds dkall il agisanat ) dilia) ey Skall oSay 3 Ogilall aaas
o3 sliadll aun (Slg calS deall Sad aguila (o amiyall gl L 8yeY) acsall
daay Wyl aminall Joall Sae il gl s Bgall QAU (e aaally ALl
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X Gl OV EY a bl magall fisde aeall de desl o4y e
(***) Rabat,17 Mai 1930, Clunet 1931,P.672
T el V£ Gl pasd) s isde seal) de daal o ad) lie
N Gac@ladl aapall ihgde deall de 2aaf L2 (H-t)
(**") Cour de Cassation de France, Chambre des requites, 3 mars 1924,
I,Recueil Sirey 1924, p.252.

Cour de Cassation de France, Chambre Civile, 5 decembre 1910, Recueil Sirey
1911.p.129.
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(***) Van Hecke: probelems juridiques des emprunts internationaux, 1964,

p-178.
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(%) Chrysoula Panou: Le consentement a 'arbitrage: Etude methodolo-gique

du droit international privé de I'arbitrage, op.cit, P. 15.

(*”’) Dominique Bureau: L'influence de la volonté individuelle sur les conflits
de lois, Mélanges en hommage a frongois terée, presses universitaires de
France, ¢d D, paris, 1999, p186.

(") Franck Nicéphoreb: arbitrage commercial international et développ-
ement (Etude du cas des états de 'OHADA et du Mercosur, op.cit, P. 162.
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Llad) adse Jon clanydall aliee cadfidl dg cdeall Suadll ol alia Leaa
dpinll 0l s 8 eliadl) Cahid) LS epalaiall Calab sastiall dpcial) (553l
L cdagiall BaY1 Ao duf il eliadl) AlKal ey 43yiels ASH)
Mds el Jeel e ol Laaall sy e Sl (AT HSAT at)se)
O dagraall (ag caiia Sl 98 ASdal) dpiall Algs (56 ) Lpaked) ddaal )
(ol alall 3 ALl eDlaledll agies Alatl agiell o 8 ade Jigal
cDlaleal) agie & e huaie 223 ¥ Auia¥l dpwinl) of o 4l oSk Ly
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(*”®) Nicolette Kost De Sévres: Le consentement a la convention d'arbitrage

commercial international: Evolution et développements récents en droit
québécois et en droit international, Mémoire, Université de Montéral, Canada,

2007, P2.
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pags Gl Guile aml Ll Sl gl Slsall GlreY) cs oS
O tasiall e daalll dule diear Lalall bl Ao okl Cualgll (g3l
IS (& anay ol sball 3 dlalall Gjlaally iU dadis oo Blae 05l
o Bl GBle oo sle Sl ola oy Lals (T ayekt Gou pagea

(") Bertrans Ancel et Yves Lequette: Les grands arrets de la jurispru-dence

francaise de droit international privé,, Dalloz, Paris, 2001, P.6.

(") Marie Niboyer— Hoegy: contrats internationaux, J.Class.D.Int, 1993, Fas
M gy

552—30 article 1134— 1135, p 09.

("*)Mathias W. Reimann: Savigny's Triumph? Choice of Law in Contracts

Cases at the Close of the Twentieth Century (The Fifteenth Sokol Colloquim
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e Ox Al apl Bl )AL le pusd) mld S g pde dagal
Lapaad) mpdll Ay (@) UM ale dalid) Cileg jie Loaiil Adg0l) Aoenill diag

on Private International Law: Unity and Harmonization in International
Commercial Law)." Va. J. Int'l L. 39, no. 3 (1999), p.571-576.

LN 3 gkl algll Gsilall lasl 8 sslal) Gl sah) g0 ixld ag oLy L ()
aaall ccla)ally Ela Sl ds giall Goddl) daals Alaar jsdie Gany o(A5lke daly) Ldsall Zoslal)
.Yod ua‘€V~\VsV~

) Hessel E. Yntema: Autonomy in choice of law, American Journal of
Comparative Law, A. J. C., vol.1, 1952, pp. 341- 358.
Availaible at: http:// www. jstor. org/ action/ show Publisher? publisher
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(3“) Batiffol: les conflits de lois en matiere de contrats, Thése, Paris, Sirey,
1938,t, p.38.

Caleb: essai sur le principe de s'autonomie de la volonte en droit international
prive, Thése Strasbourg 1927, p. 79 et seq
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(*'?) Julie Clavel: Le deni de justice économique dans I'arbitrage interna-tional:

l'effet négatif du principe compétence-compétence, Thése du doctorat,
Université Paris II- Pantheon-Assas, 2011, P. 24.
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(*'*) Chrysoula Panou: Le consentement a l'arbitrage: Etude method-ologique

du droit international privé de I'arbitrage, op.cit, P. 15.
ol dasdle SV gl 888 opmibide ()8 Gn ABEN g il ) SLEY) L Gals oKl
Gl Gsamas Lalul s Y1 o) Cum cdpoial) Al Ala @59Y) sl 5,585 Aosial
Culsall 053 el (e e of calad Ledla sl kel oSl Ledla (05 Y Loy (s3l5 Gkl sl
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g paa) Gpsiall Aalls (51 Aball say Guilsil g3ln aehsal L) {sabuall
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(*'®) En guise d’exemple, les principes d’UNIDROIT relatifs aux contrats du

commerce international. Le probléme soulevé par la doctrine est de I’ordre de
I’interprétation. Comment le tribunal doit-il tenir compte de ces principes afin
de déterminer la loi applicable au contrat? Nous nous penchons pour
I’interprétation téléologique, d’autant plus que le juge latino-américain entend
qu’a défaut de reégles conflictuelles ou matérielles internationales, il doit
appliquer les régles de conflit du for afin de rechercher le droit applicable a la
situation juridique. Cette interprétation propose pour la détermination du droit
applicable au contrat international de la réaliser en deux étapes: premiérement,
application de la méthode conflictuelle, celle-ci serait laissée de coté lorsqu’il y
a absence d’un droit national avec lequel le contrat ait une connexion
suffisamment effective, deuxiémement recourir & un ensemble de régles
substantielles élaboré comme un ordre juridique pour le commerce
international,.

(*'") Le tribunal du Venezuela appliquera 1’article 30 de la Loi de droit
international privé qui dispose qu’a défaut d’indication valable, les obligations
contractuelles sont régies par le droit avec lequel elles se trouvent le plus
directement liées. En vue de le déterminer, le tribunal tient compte de tous les
facteurs objectifs et subjectifs identifiés dans le contrat. Il tient également
compte des principes généraux du droit commercial international reconnus par
les Organisations Internationales. Outre les dispositions de I’article 30, seront
appliqués, le cas échéant, les normes, coutumes et principes du droit
commercial international, ainsi que les coutumes et pratiques commerciales
généralement reconnues en vue d’assurer le respect des conditions imposées
par la justice et 1’équité dans le réglement d’un cas concret.
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Art 1511 "Le tribunal arbitral tranche le litige conformément; aux régles de
droit que les parties ont choisies ou, a défaut, conformément a celles qu’il

estime appropriées. «Il tient compte, dans tous les cas, des usages du
commerce".

LY Ll ae dls b ad e V/E bl 8 2 44 Gl leg) Al caels LS
calls Tadig Ul Aatyal) Alsall (53l8 anSa iad) 8 cdiall o Galan (53la)
le cadie) ZaEY) e Y/E sald) Lgaladl 8 Cpn an Y kil el 1 aasn o e
DY) o Sl JaeS dgall Galll o suhagll Alall e e Gl e Leglsl tppaie
oady Lt £aliY) cilaly o(Ljliel Luadd o dues o 4538 (3latie Sl OIS 13)) 35
Ll dujless Lald apud) il IS 1) aif e Al el G Cuila (e dajaall 358al)
Loguiliy ¢l lgna ayall Auscogall Ly ABISH Agall HlaeW) L 35 of & GlLY) sy gl
o kAU Ayl Jae lajlae) 8 3aB ) agiel) 5 aaall gl Cpy ey 3] uaial)
e gy pnanl ast O ang asial) lel (B GLLY) O o (S asehall 1aay cdengall (1S
cpaadie 8 Jans AY) Copbll Gl Jlae B
Gbaall Ol aanty ] macy @A) elinaY) by Lt 0/ saldl 3 A8laY) cdlal LS
Crilst Oomg dhal) O Alall Ll (e sty dfins e Ol pe Sl (3l Ty il e 8yl
LAY Jgall
@l g Sl Loy Y gy Ol Siall paind Lhalia ey WbiY) dae ol Lasls (717)
relld Joa ylai) —siall g gum gy Lita Yl Jiay Yy Lampe Jala V1 130 (3<s 8 5f Lals)
Niboyet: la theorie d' I' autonomie de la volonte, op.cit, p.89.
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Batiffol: le conflits de lois ...... , op.cit, p. 85.
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loans and monetary agreements, op.cit,P.471.
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Davidson Sommers and Georges Delume: conflict avoidance in international
loans and monetary agreements, op.cit.P.473
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Batiffol: Les conflits des lois...., Op. cit., p. 633.
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Niboyet: La Théorie de I'autonomie de la Volonte», R.C.A.D.I., 1927, t.I, Vol.
16. p. 87.
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Van Hecke: Probelems Juridiques des Emprunts Internationaux, 1964, p124.
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