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Towards a General Duty to Disclose Third-Party Funding
Agreements for Arbitration in International Investment
Agreements: A Comparative Analytical Study

Dr. Mohamed Salem Abou El Farag
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Faculty of Law- Cairo University and Qatar University

Abstract

This article focuses on the disclosure of the existence of
agreements to fund arbitration by third parties. This has generally
been acknowledged as the most important issue raised by third-
party funding for arbitration relating to international investment
agreements. An effective system to disclose the existence of such
agreements aims to preserve the integrity of the arbitration process,
and to protect the other (unfunded) party from unfair
consequences. This work explores whether there is an obligation to
disclose such agreements in the rules of international arbitration
institutions or under national laws.

It also examines the problems raised by the disclosure system.
These include issues like: who will bear the costs of the arbitration
lawsuit; and will such costs be paid by the funder who financed it
or the investor if the case is lost? In addition, it analyses the
authority of the arbitral tribunal when the arbitration begins to
issue an order to provide security for costs of the arbitration
process as a temporary or precautionary measure, at the request of
one of the parties to the arbitration (often the host country of the
investment).

The article concludes by urging states and international
arbitration institutions to adopt rules regulating the disclosure of
third-party funding agreements for arbitration. This is in view of
the significance of: ensuring equality in procedures, preventing the
funding agency from asserting dominance over these procedures,
and emphasizing goodwill among the disputants.

Key words:

Arbitration in Investment Disputes- Third-Party Funding-
Arbitrator Independence and Impartiality- Disclosure of Third-
Party Funding- Problems relating to the disclosure of Third- Party
Funding for Arbitration.
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Christine Sim, ‘Third Party Funding in Asia: Whose Duty to Disclose?’
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party—funding-asia-whose-duty—disclose /
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Caroline Dos Santos, ‘Third—Party Funding in International Commercial

Arbitration: A Wolf in Sheep’s Clothing?” (2017) 35 (4) Association
Suisse de I’Abitrage, pp.918-936.
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Eric De Brabandere and Julia Lepeltak, op. cit., p. 7; Van Boom, op. cit.,

pp.30-31; and Jonas von Goeler, ‘Litigation Funding in International

Arbitration’, op. cit., p. 87.

sy )

Lisa Nieuwveld and Victoria Sahani: Ethical Consideration for TPF, op. cit., p. 67

et seq. Cf. Nadia Darwazeh and Adrien Leleu, ‘Disclosure and Security for

Costs or How to Address Imbalances Created by Third—Party Funding’
(2016) 33(2) Journal of International Arbitration, pp. 125-150, at 128.

Caroline Dos Santos, op. cit., p. 920.

Jonas von Goeler: Litigation Funding, op. cit., pp. 83-84.
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Rule 41(5) of the ICSID Arbitration Rules. For more on this rule, see Chester
Brown and Sergio Puig, The Power of ICSID Tribunals to Dismiss
Proceedings Summarily: An Analysis of Rule 41(5) of the ICSID Arbitration
Rules, (2011) 10 (2) 7he Law and Practice of International Courts and
Tribunals 227-259; and Michele Potesta and Marija Sobat, ‘Frivolous Claims
in International Adjudication: A Study of ICSID Rule 41(5) and of Procedures
of Other Courts and Tribunals to Dismiss Claims Summarily’, (2012) 3 (1)
Journal of International Dispute Settlement 137-168.
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“(5) Unless the parties have agreed to another expedited procedure for
making preliminary objections, a party may, no later than 30 days after the
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Jonas von Goeler: Litigation Funding, op. cit., p. 96. ef seq.
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See Campbels Cash and Carry Pty Ltdl v. Fostif Ply Limited, [2006] HCA 41.
This case was also mentioned in Eric De Brabandere and Julia Lepeltak,

op. cit., p. 8.
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Arbitration Rules ¥+ .1 ("'asl Hlina) cilejlie gl tsall 5541
O WY Ll aas 8 2aslaall olis YT adg 8 Baaae el alacls
Rules on Transparency in Treaty—-based Investor— Jsally (il
Sl G 138 gagg €M1 ) o 5il8 Aadsy "State  Arbitration

i) clejli Lsatl Joall 56l e Bliall pkatll aels e closled) e ayall ()
HEV-]
http: //icsidfiles.worldbank.org/icsid/icsid/StaticFiles /basicdoc/partF.htm
e Al Bl 038 e dpeadill (e asbally Y0Vl e Gl adsd) e g DY A
rJE s e Sl (Yo b
A. Antonietti, the 2006 Amendments to the ICSID Rules and Regulations and
the Additional Facility Rules, (2006) 21 (2) ICSID Review - Foreign
Investment Law Journal. pp. 422-448.
: k) ()
United Nations Commission on International Trade Law (UNCITRAL) Rules on
Transparency in Treaty—based Investor-State Arbitration (the “Rules” or
the “Transparency Rules”).
1Y) el G saaad) aelgall o3¢l Caly 75l aasng
D. Euler, m. Gehring and m. Scherer, Transparency n International
Investment Arbitration: A Guide fo the UNCITRAL Rules on Transparency
in  Treaty-Based Investor-State Arbitration (Cambridge: Cambridge
University Press, 2015).
il kil
Julie A. Maupin, ‘Transparency in International Investment Law: The Good,
the Bad, and the Murky’ in, Andrea Bianchi and Anne Peters, eds.,

Transparency in International Law (Cambridge University Press 2013).
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A Y s gl 8 Lala cellh (e a2l e ) Lenay) cilalin) oK b
Sl e 7 Ll aSadll b iyl o) (e e i) gl Aalus 399
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Ligligeneral  power dslall ddaludl Y 5 alg¥) oda aiiwd of oSy
Aah 8 Lgileha) e (eng Sl Alee daly e Al Lpe€ail
Muhammet Cap & Sehil Ingaat Endustri ve Ticaret Ltd. Sti. v.
das HLIYI DA e ol 138 e dalyn Bl o) I Turkmenistan
Bnlal) (e el sl 8 Ao Cladla Lgaad § s 30l O ) ole
w5 cpaSal Cilelya] Aaliiy G Goin e Blisl cyg el tie cillaal
Gilejlia dusedl ool 3<5all aclsd Cangar dlialiall Aol 038 b (oe el Gl
"Ly

HRVEY] o)
Van Boom, op. cit., p. 13.
:).El\ [RAR3)]
Van Boom, op. cit., p. 13; and Eric De Brabandere, op. cit., p. 8.
ol 038 (e J81 Juadl) sy sl (19
:‘)Lﬁ\ (H‘\)
Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan,
ICSID Case No. ARB/12/6, Procedural Order No. 3, 12 June 2015.
) ASs e AV adsall o dalia duaill 03y dilaiall i) UK
https: //www.italaw.com/cases/2036
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The Court Stated:(!!?

6— As stated at § 9 of Procedural Order No. 2 the Tribunal
considers that it has inherent powers to make orders of the
nature requested where necessary to preserve the rights of
the parties and the integrity of the process. Claimants have
not challenged this inherent power under the ICSID Rules.

7- Accordingly, there is no reason why Respondent cannot
make this application for disclosure and for the Tribunal to
consider the application again in light of changed
circumstances and new arguments. The question for the
Tribunal now is whether the circumstances exist to justify
the Tribunal ordering Claimants to make the disclosures
sought by Respondent”.

cJasall g e plalYl jal sl o doaill sda & 5V s ol
L gal) gl dagyd e LYl Zalaall N culial s

8— The Tribunal has decided that Claimants should disclose
whether their claims in this arbitration are being funded by
a third—party/parties, and, if so, the names and details of

the third—party funder(s) and the terms of that funding”.

k) OO
Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan,
ICSID Case No. ARB/12/6, Procedural Order No. 3, 12 June 2015.
Paras. 6-7.
tliad laily A a8y 55 gl gagall £ ylas) (1)
Sara Pedroso, op. cit., p. 9.
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cdagaill a3 Ayl g dducae

o g (A Jhan iyl G alalls e Y 2 LadY s alial) d5mg pae ) 1 ilh
L)AL dsladl) leal @l ¢ disaill Gl e sk Caisl)

Alal) ) dalal) on dale O3lss Gaind (9 0l (e 431 2138 (e i
L) L) e b GRS e B e sl i) s

(onill| el
oSl §aui§ J il bl | w0l S 3l

General Principles Relating to Independence and impartiality of
Arbitrators

OmaSaall 3aang LD Wl 3l ) dalal) fgalaal) Gl anle Cajlatall (e
pxSaty ol 93 (lat paSam ey a¥) OIS slpan clgileda canag aziad ulal
L) ey sl gala

HRVEY 0

Eric De Brabandere, op.cit., pp. 8-9.
LGl gl
S LY i) L iany 35l VLA ] U deadl 3 e gy 1)

dasall Gl e o skl
L k) (1)
Eric De Brabandere, op.cit., p.9.

2 k) O

Jonas von Goeler: Impartiality and Independence of Arbitrators, op. cit., p. 253.
Bl e (V9E Ll (YY) a3 gremall maSaill (gl a (V1) s2Lal) (on LGN 580 (it
S Dl Joa 6 51 Wil (e Cagyl A (e arall algd die ZLiadyl aSal)
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Glaiall ggagall 8 Sl Glehay juall Josa & dulad) A8 aSs
Lesb il ¥ Al VLl 8 el conling aSaall Pl 43les 7 LYl
Ll sall (e i (e Jagaill Casi 3gng o —ghall Ll Ay vie —CahLY)
S 28 asly ghall & Juailly &inal) 2&aall aley V25 A0la)) oda o (7)ol
05 Y a8 1l e e <" conflict of interest wllas i jlas gung b
Bae b g dga i (re sl e O 4dme 25 28 ik Ay o oSl
& sl LSy Agal) o2 e abiga oy 31 aas b oSaeS cdibida Lload
LT Nguis Jagatll dga I8 (e —Lial —Al g dibida aSa3 dyiad
Jian sutlly aSas oo plleaall aslas (e Aalll dlaaall Calgall of i Yy
o 1y TS oKl dlee et o Ll (e cApaa) A4le 8 aaSal
e gl ol ) dalal) lé clasbag saSail) cilie Pliiwl 3lam Jelsd

e YOV Ll (V) a8y (gphall asSall gild (e (V) Balall (e 2AIEN 8y28l) aliy ASas
el (YY)
Burcu Osmanoglu, op. cit., p. 332 et seq.
TYY o el gagall £l (1)
:‘)h\ (\Ye)
Sara Pedroso, op. cit, pp.4-5; and Burcu Osmanoglu, op. cit., p. 334.
o alled jasn Y v g alal Adaall el aall slanY Agagil goaladl o ) LAY jaads
Aopdl L "oyt of Ay ol "ehen’ Leil (e diiiadl mlladl) ooyt clagslive
Lyl AaSlal) 3 VLA QU Jues e tlgie 2 laad) e sius culS 1) Log clgias
‘orange list' dlliydl A e aiall A8 jaad bl sda (e (SN Joadll Y i)
L Gild) oyl Liad kil
okl Jaemitll (ya 2yl (7
Nadia Darwazeh and Adrien Leleu, op. cit., pp. 132-133; Jonas von Goeler:

Impartiality and Independence of Arbitrators, op. cit., p. 255 et seq.
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CaallSally CaBsl) e S a8z linie (SUanll clelya) of aaf e i Y
O ) 7 L) Gl (e dldinall Gligadll sda JS (g0l Saall (e IS
LT 80 48 e gl claip

Clelie dsatl Joall 53S0 Al e (V£) salall ) Lia Lay) saa,
Py Labeiall Lpan )l saelal) o can ) TVICSID ash i )
& danll Ofinall ala Y1 9 Gz e Balall sda (atty caginiag (paSaal
Y lae b Lo 29 LS (5535 calus Lﬁv@\ b g5 Laala] aa€anll 25

2 k) O
Sara Pedroso, op. cit., p.5.
Aakall @3 (Gladl gl 1yl O
LGl ) sl (1)
¢ k) (Ov+)
Jonas von Goeler: Impartiality and Independence of Arbitrators , gp. cit., pp.
254-255; and Sara Pedroso, op. cit., p.5.
coslad) el 2t (7Y
o 5 pise Ao clejlial Lsaad Jgall SKall Ll Gageal (Ao g DY) ey (T
ey A

http://icsidfiles.worldbank.org/ICSID/ICSID/StaticFiles/basicdoc/partA.htm
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LT, da

(aSatl) i 8 (sTied Cages (aAl) O paSaall Gty o ey clld e oling
Glia ED gl Gadty JB (e agiand D ol gl Cablal aal (e agies 2 ¢lou
."L'):\EL.AAJ ‘2\:\5&\ 5. <) ?@:mb £@§J ‘.éﬁv\;i c.aU:: @5" !94}53 ui :L;AJ fz\:\.«.«&\f\‘)

O Cre a2l bl Jayd dalya s Y (V) Balall ()l aly sa LSy
Al o azl eg 0TI DY) Gady 2lall ) e L) ansl) (il
b Al LDELY) dda 53 —dale ddemy —dajuin (1 £) sl ol Jsdl (S
L7 el

D) cile e Lgadtd Joall 3Kl Gl e (0V) saladl B Sl Gaaag
sV liall 2SY) ol ialgl) ashas Al 8 aSaall 5 eVl o (ggin "
o Balal s3a fai gy IV (e Y E Bl e (V) 838l Ladle iy

t ) sl e Auglad) Aallly salal) o3a i (gyaas ()
“(1) Persons designated to serve on the Panels shall be persons of high
moral character and recognized competence in the fields of law,
commerce, industry or finance, who may be relied upon to exercise
independent judgment. Competence in the field of law shall be of
particular importance in the case of persons on the Panel of Arbitrators.
(2) The Chairman, in designating persons to serve on the Panels, shall in
addition pay due regard to the importance of assuring representation on
the Panels of the principal legal systems of the world and of the main
forms of economic activity”.
¢ k) (079
Eric De Brabandere, op.cit., p. 10.
" saally ADELY bl g da i dalia) du el Les sl Laiy
a7
Eric De Brabandere, op.cit., p. 10.
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a0 ) el Al Bl diad e bl o gl Caylal Sead s V) pail
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LT ) salal e (V) 8 Lele
manifest lack " "zalgll 43ld’ aSadl 3y Lajids Al sald) of Jaadlss
G Caplall e 5691 Jgudd Y Tyl 1y coSadll cilaal 'of the qualities
Ml eall e 4] s (&l 5 ) s
5l “Justifiable doubts" Slus aSaill aclgd ey i (Al Lali g
aal Ll 138 G el Y ¢aSadl) 5y alla die @llyg ¢l ym L Ll Al dgal
pSadll wlea S8 "manifest lack of the qualities” "walsll lagdll' jlas (e
L5 aa s ADENL Bl Lad dslladl
Ground Saall 3y laud) (VY) 8alall e oV 850l (i 1 Jlal) Jases e
aie =) radl e 07 <all adgal) Qs ) 98 e (for - Challenge
A oo mead of ade Cans pSaeS Jainal) Aty (3l Lo L (i JsY)

t W) sadl) e 5Ll adgd (i) ety (T
“A party may propose to a Commission or Tribunal the disqualification of any
of its members on account of any fact indicating a manifest lack of the
qualities required by paragraph (1) of Article 14. A party to arbitration
proceedings may, in addition, propose the disqualification of an arbitrator
on the ground that he was ineligible for appointment to the Tribunal under
Section 2 of Chapter IV.”
U s 07V
Eric De Brabandere, op. cit., p. 10.
Gal) el sl ) 7Y
t W) pigal e dabie aclgdl oda (7
https: //www.uncitral.org/pdf/english/texts/arbitration/ml-arb/06-
54671_Ebook.pdf
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Y] a&ae 3) Gan ¥ -Y L adlly @lly B8 08 (S ol L eplil) Gl ) gyl
Bl 0 o1 13 ol calDliad ol asis Joa Loy Lo Lgd K€ i gyl s
G sl Al (o Cmall aSaall 3y Cipla Y 9an Y cOlishl Lgdle i) Mgl
08D s g e Ll V) a8 il

L) el Dgedl Joal) 55l L) (aii Y ol (o (uSal) e
Sl 2elgE (e Al salall e 8231 8yl Sy LuadY Lo W) e
i Of g —UaaY (i LS — i Arbitration Rules aSaslly daleal
L) sl 5aa lsh LYl Gl ey HIA) Sl

PV sadl e Auglaty) ARG akanll Ol sV 2l e (1Y) Bkl i gy F)

“1. When a person is approached in connection with his possible appointment
as an arbitrator, he shall disclose any circumstances likely to give rise to
justifiable doubts as to his impartiality or independence. An arbitrator, from
the time of his appointment and throughout the arbitral proceedings, shall
without delay disclose any such circumstances to the parties unless they
have already been informed of them by him.

2. An arbitrator may be challenged only if circumstances exist that give rise to
justifiable doubts as to his impartiality or independence, or if he does not possess
qualifications agreed to by the parties. A party may challenge an arbitrator
appointed by him, or in whose appointment he has participated, only for reasons
of which he becomes aware after the appointment has been made.”

2ok Balall sda e Jaalill (he 2hally

Jonas von Goeler: Impartiality and Independence of Arbitrators, op. cit.,
pp.256-257.

Liafl sl (%)

William Stone, op. cit., p. 66. ; and Eric De Brabandere, op. cit., p. 10.

(=)



AaSas dgale Alaa (Gl &gadl g cbad pall B Laaiiia Aa) 405 638N Alaal)

(ISSN : 2537 - 0758)
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“Every arbitrator shall be impartial and independent of the parties at the time

of accepting an appointment to serve and shall remain so until the final
award has been rendered or the proceedings have otherwise finally

terminated.”
tY) saill e eyl Aall saldd) oda (yai gy (1)

“(a) A party shall inform an arbitrator, the Arbitral Tribunal, the other parties

and the arbitration institution or other appointing authority (if any) of any
relationship, direct or indirect, between the arbitrator and the party (or
another company of the same group of companies, or an individual having
a controlling influence on the party in the arbitration), or between the
arbitrator and any person or entity with a direct economic interest in, or a
duty to indemnify a party for, the award to be rendered in the arbitration.

The party shall do so on its own initiative at the earliest opportunity.

(b) A party shall inform an arbitrator, the Arbitral Tribunal, the other parties and

©)

the arbitration institution or other appointing authority (if any) of the identity of
its counsel appearing in the arbitration, as well as of any relationship,
including membership of the same barristers’ chambers, between its counsel
and the arbitrator. The party shall do so on its own initiative at the earliest
opportunity, and upon any change in its counsel team.

In order to comply with General Standard 7(a), a party shall perform

reasonable enquiries and provide any relevant information available to it.

(d) An arbitrator is under a duty to make reasonable enquiries to identify any

conflict of interest, as well as any facts or circumstances that may

(=)
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"An arbitrator is under a duty to make reasonable enquiries to
identify any conflict of interest, as well as any facts or
circumstances that may reasonably give rise to doubts as to his or
her impartiality or independence’(!44).
B prall ks el ¥ Jaine Ginlad G5l e L) e (6 Leald salall Wi
Lojle e foaluall odag . 5Vl 13a (o (3l Algine Cslae Ll &adl) ay ol 13
L) 1l (glatl) akatl) ' cleladll el Blas s Sl cBan
2eld 31 e 5l ilag 056 (6l (e s Y gsabiadl o3a G ) BLEY) as3
Gl s b ‘51@5“ Crad gb Aejlid) e GAA Gl LY Laylial dala
ERERRIE AN - JUVR P IFCOR TR0 IS Pt PR B T R R N2
L2000 L Kaal) ilasgag cpSail

reasonably give rise to doubts as to his or her impartiality or
independence. Failure to disclose a conflict is not excused by lack of

knowledge, if the arbitrator does not perform such reasonable enquiries.”

sl ()
Laurent Levy and Regis Bonnan, op. cit., p. 80.

HVEY] (0¢2)
Sara Pedroso, op. cit.,, p.1 and William Stone, gp. cit., p. 66.

) 0

Jonas von Goeler: Impartiality and Independence of Arbitrators, op. cit.,
p.257.
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()



AaSas dgale Alaa (Gl &gadl g cbad pall B Laaiiia Aa) 405 638N Alaal)

(ISSN : 2537 - 0758)

ol il il
| S liliif (36 i1 (oSl i § J e
et d] S 3

Ontlae a&ae Ul (e —de s O Ul — el el g 31 Giapital) (e
S G eyl A add Ay oSl SAan VT o o0l aag
L sl Ao il s gl g gagal

o sl LY go e 3 Miies 05 o nd ADUELY) G geasy Gl
(sosaze el o ADEN) 355 (T )Ae )il  dabias o) AT pads gl
g Sl Cabl s llanll 3 Gaplas 8l e L) aSadl) (e callag
cre sebae (sl 29a pre () Aale Aay BB s (70Kl Jgan
L2 salks

Aala daph e L) @lals) clejlie 8 auatll 4y gy Lol lai,
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k) (Y
Sara Pedroso, op. cit., p.5.
) gaall 59
Gl gasall %)
Gl gaall 0V
Gl gayall 1)
28esl R ¢ ) i) 8 sl clga 2e A8 ag ¢83snge Bais ) QESI sl s (1)
k) celleadl iates (pe s Un L) gy o ey caSal A 5y LD
Maxi Scherer, op. cit., p.97.
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Eric De Brabandere, op.cit., p. 10.
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Sara Pedroso, op. cit., p. 6.
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Eric De Brabandere, op.cit., p. 10.
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Christine Sim, ‘Third Party Funding in Asia: Whose Duty to Disclose?’

Available at: http://arbitrationblog.kluwerarbitration.com/2018/05/22/third-

party—funding-asia-whose-duty—disclose /
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Burcu Osmanoglu, op. cit., p. 327; Laurent Levy and Regis Bonnan, ‘Third-

Party Disclosure, Joinder and Impact on Arbitral Proceedings’ in Bernardo

M. Cremades Sanz-paster and Antonias Dimolitsa (eds.) 7hird-Party

Funding in International Arbitration (ICC Dossier), Dossiers of the ICC
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Institute of World Business Law, Volume 10 (the Netherlands: Kluwer Law
International; ICC, 2013) pp. 78-94, at 79.
2 k) 079
Lisa Nieuwveld and Victoria Sahani: Ethical Consideration for TPF, op. cit., p.
70 et seq.
k) (79
Jonas von Goeler, ‘Disclosure of Third-Party Funding in International
Arbitration Procedures’ in Jonas von Goeler, op. cit., p. 4. [Hereinafter:
Jonas von Goeler: Disclosure of Third Party Funding].
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The Transatlantic Trade and Investment Partnership (TTIP) is a proposed
trade agreement between the EU and USA, with the aim of promoting
trade and multilateral economic growth.

ol 8RY) s3suall Gageaiy aDlal e il
http://ec.europa.eu/trade/policy/in—focus/ttip /about-ttip/
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Lisa Nieuwveld and Victoria Sahani, ‘Third—Party Funding in Europe: An
Overview’ in Lisa Bench Nieuwveld and Victoria Shannon Sahani, 7hird-
Partly Funding in International Arbitration, op. cit., pp.219-238.
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Article 8 of Section 3 — Resolution of Investment Disputes and Investment
Court System: “Third — Party Funding”

“1-Where there is a third party funding, the disputing party benefiting from it
shall notify to the other disputing party and to the Tribunal, or where the
division of the Tribunal is not established, to the President of the Tribunal,
the name and address of the third party funder. 2. Such notification shall
be made at the time of submission of a claim, or, where the financing
agreement is concluded or the donation or grant is made after the
submission of a claim, without delay as soon as the agreement is
concluded or the donation or grant is made”.
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http://trade.ec.europa.eu/doclib/docs/2015/september/tradoc_153807.pdf
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(2) Before or at the first session of the Tribunal, each arbitrator shall sign a
declaration in the following form:

“To the best of my knowledge there is no reason why | should not serve on

the Arbitral Tribunal constituted by the International Centre for Settlement

of Investment Disputes with respect to a dispute between

and

“l shall keep confidential all information coming to my knowledge as a result of
my participation in this proceeding, as well as the contents of any award

made by the Tribunal.
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“| shall judge fairly as between the parties, according to the applicable law,
and shall not accept any instruction or compensation with regard to the
proceeding from any source except as provided in the Convention on the
Settlement of Investment Disputes between States and Nationals of Other
States and in the Regulations and Rules made pursuant thereto.

“Attached is a statement of (a) my past and present professional, business
and other relationships (if any) with the parties and (b) any other
circumstance that might cause my reliability for independent judgment to
be questioned by a party. | acknowledge that by signing this declaration, |
assume a continuing obligation promptly to notify the Secretary—General of
the Centre of any such relationship or circumstance that subsequently
arises during this proceeding”.

Any arbitrator failing to sign a declaration by the end of the first session of the
Tribunal shall be deemed to have resigned.”
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Van Boom, op. cit., pp. 16-17.
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Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v.Turkmenistan,

ICSID Case No. ARB 12/6, Procedural Order No. 3 of 12 June 2015,

paras 13.
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“3. Orange List:
3.1 Previous services for one of the parties or other involvement in the case
3.1.1 The arbitrator has, within the past three years, served as counsel for

one of the parties, or an affiliate of one of the parties, or has previously
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advised or been consulted by the party, or an affiliate of the party, making
the appointment in an unrelated matter, but the arbitrator and the party, or
the affiliate of the party, have no ongoing relationship.

3.1.2 The arbitrator has, within the past three years, served as counsel
against one of the parties, or an affiliate of one of the parties, in an
unrelated matter.

3.1.3 The arbitrator has, within the past three years, been appointed as
arbitrator on two or more occasions by one of the parties, or an affiliate of
one of the parties.”
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Eric De Brabandere, op. cit., p. 13.
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Plurinational State of Bolivia, PCA Case No. 2011-17, Procedural Order

No. 13 of 21 February 2013.
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Sl e Bl 3g] (gl atlly ()
“6-The Respondent requests production of these documents for two reasons: first,
in order to confim that the abovementioned “agreement” does not contain any
provision by which “The Funder” would bear the costs of a possible award of
costs against the Claimants (given that, unless “The Funder” will bear costs, the
Respondent considers that it would be put in a precarious situation that would
require an order for cautio judicatum solvi (security for costs)); and, second, to
confirm that no conflict of interest exists for the present arbitration on account of
“The Funder”, whose identity is still unknown.”
oSl e Bl 03l (ghlady) Gatlly T
“7-The Claimants consider that these documents are not relevant to the
present proceedings, and that the sole purpose of Bolivia’s request is to

obtain support for its request for cautio judicatum solvi (security for costs).
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Apart from considering this request unjustified, the Claimants contend that
the Respondent has failed to explain why a cost award against the
Claimants is a “reasonable possibility” according to Article 26(3)(b) of the
UNCITRAL Rules, and why the Claimants would not comply with a costs
order. Finally, the Claimants consider that Bolivia has not demonstrated
what the conflict of interest created by the abovementioned “agreement”
would be.”
Sl (e Bl o3¢l (gl atlly (M)
“8— The Tribunal decides not to order the production of the “agreement” or
“further documentation” by the Claimants. Regarding the possible
existence of a conflict of interest, the Respondent has failed to specify
what the conflict of interest created by the “agreement” would be.
Moreover, the Respondent states in its request for cautio judicatum solvi
(security for costs) that it has discovered by means of other documents
the identity of “The Funder”, Salvia Investment Limited. In any case, the
applicable provisions governing conflicts of interest in the present
proceedings (i.e. Articles 11 to 13 of the UNCITRAL Arbitration Rules) do
not foresee the production of document by the Parties, but rather
disclosure by the arbitrators upon becoming aware of circumstances that
could create a conflict of interest.
O- Therefore, in order to remove any doubt, the members of the Tribunal
hereby declare that they have no relationship with Salvia Investment

Limited, and are not aware of any circumstance that could give rise to
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justifiable doubts as to their impartiality and independence on account of
the financing of the Claimants’ claims by Salvia Investment Limited”.
Sl e Bl o3¢l (gl atlly (M)
“10-With respect to confirming that the “agreement” would not cover the
payment of a possible award on costs against the Claimants, the Tribunal
notes that the Claimants have neither denied this, nor produced the
“agreement” or any other document contradicting this assertion. Thus,
applying the IBA Guidelines on the Taking of Evidence in International
Arbitration (in particular Article 9 thereof), as permitted by paragraph 14.3 of
Procedural Order No. 1, the Tribunal will take the foregoing into account,
and will draw such inferences as it deems appropriate when deciding on the
Respondent’s Request for cautio judicatum solvi (security for costs).
a9
Jonas von Goeler: Disclosure of Third Party Funding, op. cit., p. 10.
s k) (719)
RSM Production Corporation v.Saint Lucia, ICSID Case No. ARB/12/10,
Decision on Saint Lucia’s Request for Security for Costs of 13 August
2014, para. 90.
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RSM Production Corporation v.Saint Lucia, ICSID Case No. ARB/12/10,
Decision on Saint Lucia’s Request for Suspension or Discontinuation of
Proceedings of 8 April 2015, para. 67.
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Jonas von Goeler: Disclosure of Third Party Funding, op. cit., p. 11.
ey (")
Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v.Turkmenistan,
ICSID Case No. ARB 12/6, Procedural Order No. 2 of 23 June 2014,
paras 10-11.
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ICSID Case No. ARB 12/6, Procedural Order No. 3 of 12 June 2015.
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Eric De Brabandere, op. cit., pp. 14-15.
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South American Silver Limited v. the Plurinational State of Bolivia, UNCITRAL,
PCA CASE NO. 2013-15, Request for Cautio Judicatum Solvi and
Disclosure of Information, 8 October 2015. Footnote no. 7.
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South American Silver Limited v. the Plurinational State of Bolivia, UNCITRAL,
PCA CASE NO. 2013-15, Request for Cautio Judicatum Solvi and
Disclosure of Information, 8 October 20135.
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S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine
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“As Bolivia will demonstrate in this Request, there is a high risk that South
American Silver Limited (SAS) will not have sufficient funds to reimburse
the costs and expenses incurred by the State in its defense in this
arbitration. This situation raises serious doubts regarding the possibility of
enforcing an award that orders the Claimant to pay the costs of this
arbitration”.
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Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur
S.A. v. The Argentine Republic (ICSID Case No. ARB/09/1).
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Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur
S.A. v. The Argentine Republic (ICSID Case No. ARB/09/1), Decision on
Jurisdiction, para. 24.
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Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur
S.A. v. The Argentine Republic (ICSID Case No. ARB/09/1), para. 31.
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Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur
S.A. v. The Argentine Republic (ICSID Case No. ARB/09/1), Decision on

Jurisdiction, para. 24.
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Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur

S.A. v. The Argentine Republic (ICSID Case No. ARB/09/1), Decision on

Jurisdiction.
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http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS /OnlineAwards/C520/DC2792
_En.pdf .

XAl Vel adsall e oY1 @

. ).El\ (Y1)

Teinver S.A., Transportes de Cercanias S.A. and Aufobuses Urbanos del Sur
S.A. v. The Argentine Republic, op. cit., paras. 24-26.
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Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur

S.A. v. The Argentine Republic, op. cit., paras. 255-259.
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Van Boom, op. cit., p. 19.
:).El\ (Y14)
Yukos Universal Limited (/s/e of /I//an) v. The Russian Federation, UNCITRAL,
PCA Case No. AA 227.
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Markus Altenkirch and Maria Tereza Borges, ‘To the Victor, the Spoils’
(2015), Global Arbitration News, available at: https://globalarbitration
news. com/to-the-victor-the-spoils-20150810/
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Maxi Scherer, op. cit., p.96.
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International Council for Commercial Arbitration Report No. 4: Report of
the ICCA-Queen Mary Task Force on Third—Party Funding in
International Arbitration, 2018. Available at:
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Stone, op. cit., p. 68.
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“1- Each Commission and each Tribunal shall determine the fees and expenses
of its members within limits established from time to time by the
Administrative Council and after consultation with the Secretary—General.”
o) sail e Alaty) ARl Leams (55 ™)
“(2) In the case of arbitration proceedings the Tribunal shall, except as the
parties otherwise agree, assess the expenses incurred by the parties in
connection with the proceedings, and shall decide how and by whom
those expenses, the fees and expenses of the members of the Tribunal
and the charges for the use of the facilities of the Centre shall be paid.
Such decision shall form part of the award.”
:pdaiy) Bl salall o3a (aiy (™)
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“(1) Without prejudice to the final decision on the payment of the cost of the
proceeding, the Tribunal may, unless otherwise agreed by the parties, decide:

(@) at any stage of the proceeding, the portion which each party shall pay,
pursuant to Administrative and Financial Regulation 14, of the fees and
expenses of the Tribunal and the charges for the use of the facilities of
the Centre;

(b) with respect to any part of the proceeding, that the related costs (as
determined by the Secretary-General) shall be borne entirely or in a
particular share by one of the parties.

(2) Promptly after the closure of the proceeding, each party shall submit to the
Tribunal a statement of costs reasonably incurred or borne by it in the
proceeding and the Secretary—General shall submit to the Tribunal an
account of all amounts paid by each party to the Centre and of all costs
incurred by the Centre for the proceeding. The Tribunal may, before the
award has been rendered, request the parties and the Secretary—General

to provide additional information concerning the cost of the proceeding.”
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") oannis Kardassopoulos v Georgia, i s b Al 30 & Ll
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s k) (Y9)
Eric De Brabandere, op. cit., p.16.
sl ()
loannis Kardassopoulos v Georgia, ICSID Case No ARB/05/18, Award of 3
March 2010, para 691.
sl e cup) 4 e Jsall 3 pdge e dalio Al sdgy daldl) St S
1Y)
https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/05/18
Yora il Ve Al adgall e e DY) B
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“The Tribunal observes that among those factors identified by the Respondent
in support of its submissions on costs is the fact that the Claimants have
an arrangement with a third—party concerning the financing of these
proceedings. The Tribunal knows of no principle why any such third party
financing arrangement should be taken into consideration in determining
the amount of recovery by the Claimants of their costs. In this connection,
the Tribunal notes that, while not directly applicable, the Georgia/ Greece
and Georgia/ ... both provide in their respective dispute settlement
provisions that a Contracting Party shall not raise as an objection at any
stage of the proceedings the fact that the investor has received
compensation or an indemnity under an insurance contract in respect of
all or part of the damages incurred (Georgia/ Greece BIT, Article 9(5) ....
It is difficult to see why in this case a third party financing arrangement
should be treated any differently than an insurance contract for the

purpose of awarding the Claimants full recovery.”
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'"The Tribunal finds that it is appropriate and fair in this case to award the

Claimants their costs of the arbitrations, including legal fees, experts’ fees,

administrative fees and the fees of the Tribunal. The Tribunal finds the total

fees assessed by the Claimants to be reasonable, i.e. US $6,235,429, as
well as total disbursements assessed, that is US $1,706,868”.

¢ ) ()

loannis Kardassopoulos and Ron Fuchs v Georgia, ICSID Case No

ARB/07/15, Award of 3 March 2010, para 680.

t V) adsdl e ) A e ol ) age (e Aalia duadl) adgy Aealdd) Clatind) (S

https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/07/15

Yeva il Ve Al adgall e e DY) @
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“The Claimants submit that there is an increasing trend towards outcome-

based recovery in investment treaty arbitration, anticipating that they will

have prevailed on liability as they did on jurisdiction. In any event, the

Claimants contend that the particular facts of these arbitrations present a

“compelling case” for an award of costs, identifying eight primary factors

which, in their view, weigh in favour of a full costs award: (1) the

Claimants have prevailed on jurisdiction and liability;....”

te) s Aty Al Lgeai (grms AT B (Gilad) apall 1 i) ()
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(3

that there is no reason in principle why a successful
claimant in an investment treaty arbitration should not be paid its

costs.”

Josaill 3Ll (gl a5ag Blelye N se s s Gl Capan ¥ Ll —Liadl —)334
M0 e adl) o3 (53 ) aliall aaant vie i) e

“Finally, the Respondent [Georgia] claims that the Claimants’ legal costs are
excessive and because the Claimants’ costs have been borne in part by a
third party investor it is questionable whether such costs are properly
recoverable.”

ety alllg RN L) 855 ¢l gagall 2 ksl (™)

“The Tribunal observes that among those factors identified by the Respondent
in support of its submissions on costs is the fact that the Claimants have
an arrangement with a third—party concerning the financing of these
proceedings. The Tribunal knows of no principle why any such third party
financing arrangement should be taken into consideration in determining
the amount of recovery by the Claimants of their costs.”

il

Eric De Brabandere, op. cit, p.16; and Didier Matray and Sigrid van
Rompaey, op. cit., p. 180.
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La k) ()
Eric De Brabandere, op. cit., p. 16.
VYT Ga Gl gaall ()
HEVEY] (4%)
Eric De Brabandere, op. cit., pp. 16—17. Nadia Darwazeh and Adrien Leleu,
op. cit., p. 139.
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Security for Costs
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International Council for Commercial Arbitration Report No. 4: Report of
the ICCA-Queen Mary Task Force on Third—Party Funding in
International Arbitration, 2018. Available at:
https: //www.arbitration—icca.org/news/2018/375f/icca—queen—mary-task—
force—-report-on-third—party—funding—officially-launched.html
Aenl) GRS il il apadty Adlaial) ol ial) (e dall Gaslad) alisd b gyl 138 adiy
X ) el sl e g UYL Asesanl)
2 k) ()
Maxi Scherer, op. cit., p.96.
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Nadia Darwazeh and Adrien Leleu, op. cit., p. 140.
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Maxi Scherer, op. cit., p.96.
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RSM Production Corporation v.Saint Lucia, |CSID Case No. ARB/12/10,

Decision on Saint Lucia’s Request for Security for Costs of 13 August

2014, para. 90. All documents of this case are available on the following
homepage:

https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/12/10
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RSM Production Corporation v.Saint Lucia, |CSID Case No. ARB/12/10,
Decision on Saint Lucia’s Request for Security for Costs of 13 August
2014, para. 90.
) sall e jigia LA 12y
https: //www.italaw.com/sites/default/files /case-documents italaw3318.pdf
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RSM Production Corporation v. Saint Lucia, Assenting Reasons of Gavan
Griffith, 12 August 2014, para. 17.
Y 5 ) aall 7Y
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Eric De Brabandere, op. cit., p.18.
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RSM Production Corporation v. Saint Lucia, Assenting Reasons of Gavan
Griffith, 12 August 2014, para. 18.
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“The Tribunal further notes that, as held in RSM v. Grenada, it
is “not part of the ICSID dispute resolution system that an
investor’s claim should be heard only upon the establishment of a
sufficient financial standing of the investor to meet a possible

costs award.”
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Eric De Brabandere, op. cit., p—18 et seq .
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EuroGas Inc. and Belmont Resources Inc. v. Slovak Republic, ICSID Case
No. ARB/14/14, Procedural Order No. 3 Decision on the Parties' Request

for Provisional Measures, 23 June 2015, para. 120.
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https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/14/14
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"....The Claimants have not defaulted on their payment
obligations in the present proceedings or in other arbitration
proceedings. The Tribunal is of the view that financial difficulties and
third party—funding — which has become a common practice — do not
necessarily constitute per se exceptional circumstances justifying that

the Respondent be granted an order of security for costs'.
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Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, |ICSID Case
No. ARB/07/24 Award, 18 June 2010.
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https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/07/24
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"...It ruled that there was a serious risk that an order for
security for costs would stifle the Claimant“s claims and that, in
any event, it had not been shown that the measures requested
were necessary and urgent. An order for security for costs would
not serve its purpose without cancelling or postponing the
Hearing, which was neither requested nor practicable at that stage
of the proceeding."
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Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan,
ICSID Case No. ARB/12/6, Procedural Order No. 3.

Yy 5 Gl aaall i |

“there is no reason why Respondent cannot make this application for

Y’YY’)

disclosure and for the Tribunal to consider the application again in light of
changed circumstances and new arguments. The question for the Tribunal
now is whether the circumstances exist to justify the Tribunal ordering

Claimants to make the disclosures sought by Respondent”.
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“The Tribunal has decided that Claimants should disclose whether their claims
in this arbitration are being funded by a third—party/parties, and, if so, the
names and details of the third—party funder(s) and the terms of that
funding. The tribunal’s decision is based on the following factors.

9. First, the importance of ensuring the integrity of the proceedings and to
determine whether any of the arbitrators are affected by the existence of a
third—party funder. In this respect the Tribunal considers that transparency
as to the existence of a third—party funder is important in cases like this.

10. Second, although it has not yet done so, Respondent has indicated that it
will be making an application for security for costs. It is unclear on what
basis such application will be made, e.g. Claimants’ inability to pay
Respondent’s costs and/or the existence of a third—party funder.

There are two additional factors which the Tribunal considers support the conclusion it
has reached. Claimants have not denied that there is a third—party funder for the
claims in this arbitration. It would have been straight forward to do so, just as they
denied having assigned any of their rights to another party.

12. In the circumstances, the Tribunal is sympathetic to Respondent’s
concern that if it is successful in this arbitration and a costs order is made
in its favor, Claimants will be unable to meet these costs and the third-

party funder will have disappeared as it is not a party to this arbitration.”
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