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Abstract
The meaning of the recognition of the corporate entity of the company is
the recognition of its independent financial liability, and it is not
permissible to claim the debts of the company, but this is conditional on
respecting the rules for separating financial receivables and respecting
independence.
Failure to respect independence, and to consider the company as personal
property, or to deal with its property as if it were his personal financial
responsibility, such a company is considered a fictitious company that
lacks real independence, and portends the existence of an individual
activity that exploits the interface of the moral personality.
The company’s recognition of the corporate personality was not an end in
itself, but rather a means by which the legislator intended to achieve the
independence of the company with its funds devoted to carrying out the
activity for which it was established. Hence, it is not correct to exploit this
independence for unlawful purposes that represent a fraud against the law
and distort its provisions by diverting them from their goals. This explains
the judiciary’s refusal to accept the legal personality, and the legal
independence resulting from it in relation to the companies that belong to
one group. It also explains the judiciary’s position in its refusal to consider
the legal personality, if the partner uses it as a means to disavow an
obligation or acquire a right or the debtor uses it as a means to smuggle his
money to harm his creditors.
Also, it is not sufficient for a person to respect the rules of independence
and separate financial receivables, but he is also obligated not to override
his authority, or to exploit the presence of the legal personality to achieve
personal interests at the expense of the collective interest, or to exploit it to
harm the rights of others.
The judiciary is not satisfied by mere "formal fulfillment" or "formal
fulfillment" of the conditions necessary for the emergence of the legal
personality, as it is not sufficient for it to establish a "real" and "correct”
company, according to the apparent situation only. It often examines the
economic reality of this company, and examines the behavior of partners
or shareholders
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collective au sein d'un groupe de sociétés : consecration d'une « approche globale ».
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() Voy. a ce sujet I’étude menée par M. Thompson : R.B. THOMPSON, « Piercing the
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() T. K. CHENG, The corporate..., op. cit. (Voy. Note 19), p. 379.
(®) K.A. STRASSER, « Piercing the Veil in Corporate Groups », 37 Conn. L. Rev. 637,
2004-2005, (Voy. Note 71), p. 640. ; Dans le méme sens, BERGKAMP, L. et PAK, W-
Q., « Piercing the Corporate Veil: Shareholder Liability for Corporate Torts », M.J.,
2001, p. 167 et s. (Voy. Note 19), p. 175 .
() C.S. KRENDL et J.R. KRENDL, op. cit. (Voy. Note 88), p. 58. ; Arnaud Meunier,
Aux frontiéres de la personnalité morale, op , cit. P.24.
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(Y T. K. CHENG, The corporate Veil Doctrine Revisited ..., op. cit. (Voy. Note 19), p.
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(%) Dans la décision Hamilton v. Water Whole International Corp, Court of Appeal,
United States Court of Appeals, Tenth Circuitm, 10 décembre 2008, 302 F. App'x 789
(10th Cir. 2008), disponible sur www.findacase.com "L utilisation par la Cour du terme
« instrument » témoigne de 1’assimilation avec la théorie «Instumentality» ."

() Hamilton v. Water Whole International Corp., District Court, 31 aodt 2006,
disponible sur www.findacase.com
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(Y) Hamilton v. Water Whole International Corp., Court of Appeal, 10 décembre 2008,
disponible sur www.findacase.com

(%) Notamment Lord Denning avec sa proposition de «Single Economic Unit Theory»
et Frederick J. Powell, Parent and subsidiary corporations: Frederick J Powell ,
Liability of a parent,... op, cit, p. 172, ; Robert W. Yost, .. op, cit, P 240. ET, Arnaud
Meunier, Aux frontiéres de la personnalité morale, op , cit. P.18.

() T. K. CHENG, The corporate Veil Doctrine Revisited ..., op. cit. (Voy. Note 19),
p. 380.

(*) K.A. STRASSER, « Piercing the Veil in Corporate Groups », op. cit. (Voy. Note

71), p. 640.
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(Y) R.B. THOMPSON, Piercing the Veil..., op. cit. (Voy. Note 79), p. 390. Arnaud
Meunier, Aux frontiéres de la personnalité morale, op , cit. P. 46.

(%) Voy. Woods v. Commercial Contractors, Inc., 384 So. 2d 1076, 1079 (Ala. 1980),
disponible sur www.justia.com

() L. BERGKAMP et W-Q. PAK, (Piercing the Corporate Veil....... op. Cit. (Voy.
Note 19), p. 175
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1. Céline Robert, L’abus de la personnalité morale des sociétés en droit frangais et en
droit anglais. Année 2000-2001 .

2. Diener P., « Un abus de la personnalité morale: les sociétés en sommeil » in Dix
ans de droit de I'entreprise, Litec, 1978.

\S]

() Tolley's, Company law , Handbook p.327 .
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9.

. Xavier Delpech Procédure collective au sein d'un groupe de sociétés: consécration

d'une « approche globale ». Dalloz actualité 23 janvier 20109.

Arnaud Meunier,, Aux frontieres de la personnalité morale: la levée du voile social,
, Master en droit, a finalité spécialisée Année académique 2012-2011.

. THOMPSON, R.B., « Piercing the Corporate Veil: An Empirical Study », 76

Cornell L. Rev. 1036, 1991, p. 1036

. THOMPSON, R.B., « Piercing the Veil within Corporate Groups: Corporate

Shareholders as Mere Investors », 13 Conn. J. Int’L. L. 379, 1998-1999, p. 379 et s

. CHENG, T.K., « The Corporate Veil Doctrine Revisited : A Comparative Study of

the English and the U.S. Corporate Veil Doctrines », 34 B.C. Int'l & Comp. L. Rev.
329, 2011, p. 329 et s.

. K.A. STRASSER, « Piercing the Veil in Corporate Groups », 37 Conn. L. Rev. 637,

2004-2005, (Voy. Note 71), p. 640.

BERGKAMP, L. et PAK, W-Q., « Piercing the Corporate Veil: Shareholder
Liability for Corporate Torts », M.J., 2001, p. 167 et s. (Voy. Note 19), p. 175

10. KRENDL, C.S. et KRENDL, J.R., « Piercing the Corporate Veil : Focusing the

Inquiry », 55 Denv. L. J. 1, 1978.
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