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When the courts are presented with facts that aren’t legal in
nature, but rather scientific, technical or artistic in nature. Experts have
begun to appear in the international arena during the trials of
"Nuremberg" and "Tokyo", and in 1945, Article (50) of the statute of the
International Court of Justice states that, the court has the authority to
appoint experts to express opinions as technicians, international courts
and settlement bodies have also turned to the use of experts, such as the
International Court of the Law of the Sea, the European Court of Justice,
the dispute settlement body for the World Trade Organization, the World
Intellectual Property Organization Mediation and Arbitration Center as
did the United Nations Compensation Commission use experts in various
fields.

The forms in which courts and bodies obtain expert advice varied
between conducting a survey of conflict-related sites accompanied by an
expert, or appointing independent individual experts, or teams of experts,
or appointing experts to court bodies, using institutional expertise, post-
review or Peer review. The parties to the conflict can also hire
independent experts, or use experts as lawyers.

The study analyzed the curricula of international courts regarding
the use of experts, as it turns from complete rejection and considering
that scientific issues are not subject to litigation, to the direction of
engagement in the investigation of scientific facts, as well as the trend of
cognitive respect.

The necessity of concluding this study exposed problems that may
arise as a result of the use of experts internationally, the first of which is

the impact on the judicial function, the second is the influence on the
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course of the litigation, and the third is the problems related to the means
of verifying the quality of scientific evidence by judges, and finally, the
extent of the court’s responsibility for the judgment issued based on the
use of experts, and the extent to which this procedure is considered one

of the stages of settling the relevant international disputes.

) paiiiall dalld
1 First.
21.th 21century.
3", edn. Third edition.
AJIL American Journal of International Law.
CFI Court of First Instance.
DSM Dispute Settlement Body of the World Trade Organization.
EU European Union.
EFSA European Financial Supervisory Authority.
ECHR European Court of Human Rights.

2022 iy



ECJ European Court of Justice.

ECtHR European Convention on Human Rights.

EJIL European Journal of International Law.

FAO Food and Agriculture Organization.

FDC Fish Diseases Committee of the World Animal Organization.
GATT General Agreement on Tariffs and Trade.

ICC International Criminal Court.

ICLQ International & Comparative Law Quarterly.

ICRW International Convention for the Regulation of Whaling.
ICTR International Criminal Tribunal for Rwanda.

ICSID International Centre for Settlement of Investment Disputes.
ICTY International Criminal Tribunal for the former Yugoslavia.
Inc. Incorporation.

Inter-Am. Ct. H.R Inter-American Court of Human Rights.

IPPC International Plant Protection Convention.

J. Int’l Disp Journal of International Law and Dispute Resolution.
NAFTA North American Free Trade Agreement.

No. Number.

N.Y.U.J. Int'l L. & Pol New York University Journal of International Law and

Politics.

OIE World Organization for Animal Health

OMB Office of Management and Budget.

P. Page.

Para. Paragraph.

PCA Permanent Court of Arbitration.

PCIJ Permanent Court of International Justice.

PRIME Panel of Recognized International Market Experts in
Finance.
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P.R. Previous Reference.
SOC’Y, INT’L L. Society of International Law Proceedings.

PROC

SPS Agreement on Sanitary and Phytosanitary Measures.
TBT Technical Barriers to Trade.

UNCC United Nations Compensation Commission.
UNCLOS United Nations Convention for the Law of the Sea.
UNCITRAL United Nations Commission on International Trade Law.
UN.Doc United Nations Documents.

V. Versus

Vol. Volume.

WHO World Health Organization .

WIPO World Intellectual Property Organization.

WT/DS WTO Documents.
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(2) J. D’ASPREMONT, M. M. MBENGUE, Strategies of Engagement With
Scientific Fact-Finding in International Adjudication, Amsterdam Center
for International Law & University of Geneva, University of Amsterdam,

2013, P. 7.
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BLACK’S LAW DICTIONARY, B. A. Garner, H. C. Black, S t. Paul, MN:
West, 2009, P. 639.
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(4) J. E. ALVAREZ, Are International Judges Afraid of Science? A Comment
on Mbengue, Loyola of Los Angeles International and Comparative Law
Review, Vol. 34, 2012, PP. 87:90; C. E. FOSTER, Science and the
Precautionary Principle in International Courts and Tribunals: Expert
Evidence, Burden of Proof and Finality, Cambridge University Press,

Cambridge, 2011, PP. 5:6.
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C. E. FOSTER, the Consultation of Independent Experts by International
Courts and Tribunals in Health and Environment Cases, Finnish Yearbook
of International Law, No. 2, 2010, P. 3.

J. D'ASPREMONT, Softness in International Law: a Self-Serving Quest (6)
New Legal Materials, European Journal of International Law, No. 19, for
2008, PP. 1075:1093.
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(15) L. HAND, Historical and Practical Considerations Regarding Expert
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"Le juge peut commettre toute personne de son choix pour I'éclairer par
des constatations, par une consultation ou par une expertise sur une
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Procédure Civile Frangais arts 184-98 (2012).

(18) Code De Procédure Civile Frangais arts, 179, 183, 200, 204 :221.
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(23) L. RUTKOW, J. VERNICK, S. TERET, Public Health Benefits of
Recent Litigation Against Tobacco Industry, Journal of the American
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(109) Federal Rules of Civil Procedure, 53(a)(B), 53(f)(3).

(110) K. HIGHET, Evidence and Proof of Facts, in L. F. DAMROSCH (ed),
The International Court Of Justice At A Crossroads, American Society of
International Law, 1987, P. 372; R. L. STERN, E. GRESSMAN, S. M.
SHAPIRO, Supreme Court Practice, 6th edn, BNA Books, 1986, PP.
494:497; M. FITZMAURICE, Equipping the Court to Deal with Developing
Areas of International Law: Environmental Law, in C. PECK, R. S. LEE
(eds), Increasing The Effectiveness Of The International Court Of Justice,

Kluwer Law International, 1997, P. 416.

(111) S. BREWER, Scientific Expert Testimony and Intellectual Due
Process, P. R., PP. 1584: 1585.
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S. ROSENNE, Fact-Finding before the International Court of Justice, P. R.,
P. 249.
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S. ROSENNE, Fact-Finding before the International Court of Justice, P. R.,
P. 250.
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(115) M. HWANG, Witness conferencing and party autonomy, TDM 1
(2010), in Procedure, Advocacy, Strategy and Tactics in Arbitration, 2010,
P. 25; M. T. GRANDO, Evidence, Proof, and Fact-Finding in WTO Dispute

Settlement, Oxford University Press, Oxford, 2009, P. 342.

United States — Import Prohibition of Certain Shrimp and Shrimp (116)
Products, Complaint by India (WT/DS58), Complaint by Malaysia
(WT/DS58), Complaint by Pakistan (WT/DS58), Complaint by Thailand
(WT/DS58), Report of the Panel DSR 1998: VII, 2821, paras. 7.52, 7.55.
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A. T. GUZMAN, J. H. B PAUWELYN, J. A. HILLMAN, International Trade
Law, Aspen Publishers, 3", edition, 2016, PP. 96:163.
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(118) A. ALEMANNO, the Dialogue between Judges & Experts in the
EU and WTO, in: F. FONTANELLI, G. MARTINICO, P. CARROZZA
eds., Shaping Rule of Law Through Dialogue: International and
Supranational Experiences, Europa Law Publishing, 2010, PP. 349: 363.
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A. ALEMANNO, the Dialogue between Judges & Experts in the EU and
WTO, P. R., PP. 348: 349; A. O. SYKES, Domestic Regulation,
Sovereignty and Scientific Evidence Requirements: A Pessimistic View,
Chicago Journal of International Law, Chicago, 2002, P. 258.
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(123) C. E. FOSTER, Science and the Precautionary Principle in
International Courts and Tribunals, P. R., P. 121.

(124) Canada — Continued Suspension of Obligations in the EC -
Hormones Dispute — Report of the Appellate Body (14 November 2008)
WT/DS321/AB/R, Paras. 278, 315, 316, 432, 443, 450, 572, 635, 638,
640, 661, 663, 734, 823, 873.
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C. E. FOSTER, Science and the Precautionary Principle in (125)
International Courts and Tribunals, P. R., P. 123.
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Canada - Continued Suspension of Obligations in the EC — Hormones
Dispute, Complaint by the EC (WT/DS321) Report of the Panel, P. R.,
Paras. 581, 590, 592, 617, 619, 712, 731.
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Canada - Continued Suspension of Obligations in the EC — Hormones
Dispute, Complaint by the EC (WT/DS321) Report of the Panel, P. R.,
Paras. 12, 13, 15; 16.
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(129) C. E. FOSTER, Science and the Precautionary Principle in
International Courts and Tribunals, P. R., P. 120; W. PETER, Witness
conferencing revisited in Stephen Bond et all (eds), Arbitral Procedure at

the Dawn if the New Millennium, Brussels, Bruylant, 2005, PP. 168: 169.

(130) D. BROWN, Oral evidence and experts in arbitration, Dossier of the
ICC Institute of World Business Law: Arbitration and oral evidence, 2005,
PP. 77: 78.

(131) M. HUNTER, Expert conferencing and New Methods, TDM 3, in
Energy Litigation and Arbitration - Expert Perspectives, 2007, P. 822.
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Australia — Measures Affecting Importation of Salmon, Complaint by
Canada (WT/DS18), Report of the Panel DSR 1998: VI, 3407, para. 8.2;
W. PETER, Witness conferencing revisited in Stephen Bond et all (eds), P.

R., PP. 166.
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T. HODGKINSON, M. JAMES, Expert Evidence: Law and Practice, Sweet &
Maxwell Ltd, 5th ed., 2020, P. 700; H. RAESCHKE-KESSLER, Witness
conferencing, in the leading arbitratos, Guide to international Arbitration
2" edn., Newman & R. Hill, Huntengotin, Juris Publishing, 2008, P. 422;
See also: Australia — Salmon JM, Paras.77, 140, 220, 222; Continued
Suspension JM, Para.44;, EC — Hormones JM, Para.344; Japan -

Agricultural Products JM, Paras. 87, 100.

(134) Japan — Measures Affecting the Importation of Apples, Complaint
by the United States (WT/ DS245), Report of the Panel DSR 2003: IX,
4481, Annex 3, Transcript of the Joint Meeting with Experts, paras.

96:101.

(135) EC - Biotech P. R, Annex J, Transcript of the Joint Meeting with
Experts, paras. 121-65, 381-95, 474, 500-77, 623, 710, 716, 723.

(136) Australia — Salmon JM, paras. 276, 289; Canada — Continued
.Suspension JM, paras. 626, 647, 656, 659, 663, 805, 807, 869
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(137) EC— Hormones JM, paras. 1, 45, 241, 808.
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US - Shrimp P. R, Annex IV, Transcript of the Joint Meeting with Experts,
paras.25, 34, 54, 119, 167, EC— Hormones JM, paras. 2, 98, 234: 269.
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J. PAUWELYN, Expert Advice in WTO Dispute Settlement, in Trade and
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P. 248.
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(141) G. HARPAZ, The European Court of Justice and its Relations with
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Coherence and Legitimacy, Common Market Law Review, No. 46, 2009,
PP. 105, 108:115, D. CHALMERS, G. DAVIES, G. MONTI, EU Law: Cases
And Materials, CUP, 2™ edn, 2010, P. 243.
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3305, at 143-144; ECJ: Case 192/01Commission v. Denmark [2003] ECR
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333.
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(147) ECJ: Case 48/69 ICI Ltd v. Commission [1972] ECR, at 619.

(148) ECJ: Case C-169/84Societé CdF Chimie Azote et Fertilisants SA

[1990] ECR, at. 3083.

(149) ECJ: Cases C-89, 104, 114, 117, 125to 129/85Ahlstrom v.

Commission [1993] ECR, at1307.
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ECR, at. 465.
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S. ROSENNE, L. B SOHN, United Nations Convention On The Law Of The
Sea 1982: A Commentary, Martinus Nijhoff, 1989, P. 441, T. TREVES, the
Settlement of Disputes under the Law of the Sea Convention — Questions
in Light of the United States Position, EurAmerica, No. 36, issue. 3, 2006,

PP. 395: 406.

(155) 8. THEURICH, Designing Tailored Alternative Dispute Resolution in
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Propriété Intellectuelle/Resolution Of Intellectual Property Disputes,
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UNCC, ‘Report and Recommendations made by the Panel of
Commissioners concerning the fifth instalment of “F4”, claims’ (30 June
2005) UN Doc S/AC.26/2005/10.
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(170) A. OBERSCHALL, 2006, Vojislav Seselj’s Nationalist
Propaganda: Contents, Techniques, Aims and Impacts, 1990-1994.
Expert report for the Office of the Prosecutor at the International
Criminal Tribunal for the Former Yugoslavia, case no. IT-03-67, MFI
P5.
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(171) Seselj trial transcripts, 12 December 2007, T.2054

(172) Seselj trial transcripts, 11-13 December 2007, T.1950-2228.
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(175) Seselj trial transcripts, 11-13 December 2007, T.2126.

(176) K. CLARKE, Fictions of Justice: The International Criminal Court
and the Challenge of Legal Pluralism in Sub-Saharan Africa, Cambridge
University Press, Cambridge, 2010, P. 55.

(177) R. A. WILSON, Expert evidence on trial, P. R., P. 18.
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(178) J. DRESSLER, S. P. GARVEY, Cases and Materials on Criminal
Law, 6th ed. St. Paul, MN: West Academic, 2012, P. 5909.

(179) J. DRESSLER, S. P. GARVEY, Cases and Materials on Criminal
Law. P. R., P. 599.
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(180) Brdanin trial transcripts, 23 June 2003, T.17980.
(181) J. D’ASPREMONT, M. M. MBENGUE, Strategies of Engagement

With Scientific Fact-Finding in International Adjudication, P. R., P. 4.

K. POPPER, Conjectures and Refutations: the Growth of Scientific (182)
Knowledge, Routledge, 4nd edition, 2014, PP. 36: 41.
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(183) Judge LACHS, dissenting opinion in North Sea Continental Shelf, ICJ
Rep, at 222: 230.

Appellate Body Report, Japan — Measures Affecting the (184)
Importation of Apples, 9 241, WT/DS245/AB/R (Nov. 26, 2003).
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Southern Bluefin Tuna cases (Australia and New Zealand v. Japan),
23 R.ILAA. 1, 1 40(a) (Perm. Ct. Arb. 4 August 2000; Convention for the

Conservation of Southern Bluefin Tuna, Canberra, 10 May 1993, in
force 20 May 1994, 1819 UNTS 360
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the United States (WT/ DS245), Report of the Panel DSR 2003: IX, 4481,
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(188) J. D’ASPREMONT, M. M. MBENGUE, Strategies of Engagement
With Scientific Fact-Finding in International Adjudication, P. R., PP. 20:21.

(189) United States Diplomatic and Consular Staff in Tehran (U.S. v.
Iran), Judgment, (May 24) 1980 I.C.J. 3, 9 36, M. KOSKENNIEMI,
Lauterpacht and the Victorian school, EJIL, No. 2, 1997, PP. 215:263;
Southern Bluefin Tuna (N.Z. v. Japan, Austl. v. Japan), Case Nos. 2-3,
Order of Aug. 27, 1999, 9 41; Abyei Arbitration (Sudan/Sudan People’s
Liberation Movement/Army), (Perm. Ct. Arb. 2009), 9 479,
http://www.pca-cpa.org/upload/files/Abyei%20Final%20Award.pdf.
14/5/2021.
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(190) S. BREWER, Scientific Expert Testimony and Intellectual Due
Process, P. R., P. 1616; C. E. FOSTER, Science and the Precautionary
Principle in International Courts and Tribunals,, P. R., PP. 80:88; Frontier
Dispute (Burk. Faso/Mali), (Judgment), [1986] IC] Rep 554, 9 30 (Dec.
22); Western Sahara, Advisory Opinion, 1975 I.C.J. 127, 138 (Oct. 16)

(separate opinion of Judge de Castro.
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at 276-277; Asylum (Colombia/Peru), 20 November 1950, ICJ Rep, 1950,
Rights of Nationals of the United States of America in Morocco (France
v. United States of America), 27 August 1952, ICJ Rep., 1952, P. 200;

Dispute Regarding Navigational and Related Rights (Costa Rica v.
Nicaragua), 13 July 2009, ICJ Rep. 2009, para.141.
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(192) Legality of Threat or Use of Nuclear Weapons, Advisory Opinion,
1996 1.C.J. 237, 9 105 (Jul. 8).

(193)"The Court does not consider that, in giving an advisory opinion in
the present case, it would necessarily have to write “scenarios”, to study
various types of nuclear weapons and to evaluate highly complex and
controversial technological, strategic and scientific information. The
Court will simply address the issues arising in all their aspects by applying
the legal rules relevant to the situation". Legality of Threat or Use of

Nuclear Weapons, Advisory Opinion, 1996 I.C.J. 237, 9 15 (Jul. 8).
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"Weeramantry"

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ
Reports 1995, Dissenting Opinion Weeramantry, para. 454.

(195) Case Concerning the "Gabcikovo-Nagymaros" Project, Hungary v.
Slovakia, Judgment of 25 September 1997, para. 54.
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(196) Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment,
I.C.J. Reports 2010, Paras. 168:171.

Lagal ) (b (s AT A8 Luay ol LI o1h "EnS™ (Ml sl lmdllll 2 4B (197)
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Case concerning Pulp Mills on the River Uruguay (Argentina v.

Uruguay), Joint Dissenting Opinion of Judges Al-Khasawneh and Simma,
I.C.J. Reports 2010, paras. 14, 17, 23.
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(201) Abyei Arbitration Final Award, P, R., 9 411. 97Id. 9 455. 9 538. 9
410. 9 482. 99/d. 9 534.

(202) Panel Report, Australia - Salmon, WT/DS18/R, 9 8.71, (June 12,
1998), 19 8.41, 8.126.

S. BREWER, Scientific Expert Testimony and Intellectual Due (203)
Process, P. R., P. 1538.
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Judge LACHS, dissenting opinion in North Sea Continental Shelf, IC/ (204)
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C. E. FOSTER, Science and the Precautionary Principle in (209)
International Courts and Tribunals, P. R., PP. 123:125.

(210) Affaire du lac Lanoux (Fr./Spain), 12 R.I.A.A. 281, 367 (Trib. Arb.
1957), Lake Lanoux Arbitration (Fr./Spain), translated in 24 I.L.R. 101
(1957) 99 6 — 7; Diversion of Water from the Meuse (Neth./Belg.),
Judgment, 1937 P.C.l.J. (ser. A/B) No. 70, at 79 (June 28) (separate

opinion of Judge Hudson);

Methanex Corp. v. United States, Final Award of the Tribunal on (211)
Jurisdiction and Merits, 9 Error! Bookmark not defined. (considering the
facts of the case), (NAFTA Ch. 11 Arb. Trib.), available at:
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http://naftaclaims.com/Disputes/USA/Methanex/Methanex_Final_Awar
d.pdf. 8/4/2021.

J. ALVAREZ, Are International Judges Afraid of Science? P. R., P. 95. (212)

Methanex Corp. v. United States, Final Award of the Tribunal on (213)
Jurisdiction and Merits, 9 19, 9101, 9102.
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Award in the Arbitration regarding the Iron Rhine (ljzeren Rijn) (214)
Railway between the Kingdom of Belgium and the Kingdom of the
Netherlands, Decision of 24 May 2005, VOLUME XXVII, para. 235.

Procedural Order No. 6 of the Tribunal, 27 November 2006; Order (215)
No. 7 of the Tribunal, 12 March 2007.

Order No. 8 of the Tribunal, 21 May 2007; A. RIDDEL, Scientific (216)
Evidence in the International Court of Justice, P. R., PP. 253:255

United Nation Reports of international Arbitral Awards, Vol., 111, (217)
1974.
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European Communities — Measures Concerning Meat and Meat

Products (Hormones), Complaint by Canada, WT/DS48/R/CAN,
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WT/DS26/AB/R, WT/DS48/AB/R (1998), DSR 1998:ll; European
Communities — Measures Concerning Meat and Meat Products
(Hormones), Complaint by the United States, WT/DS26/R/USA,
WT/DS26/AB/R, WT/DS48/AB/R (1998), DSR 1998:lll; United States —
Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/R,
WT/DS58/AB/R (1998), DSR 1998:VIl, p. 2821); European Communities
— Measures Affecting the Approval and Marketing of Biotech
Products, WT/DS291/R, WT/DS292/R, WT/DS293/R (2006); Canada —
Continued Suspension of Obligations in the EC — Hormones Dispute,
WT/DS321/R, WT/DS321/AB/R (2008); United States — Continued
Suspension of Obligations in the EC — Hormones Dispute, WT/DS320/R,

WT/DS320/AB/R (2008).
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EC — Measures Concerning Meat and Meat Products, Appellate (220)
Body Report, WT/DS26/AB/R, WT/DS48/AB/R (Jan. 16, 1998), 9132;
Appellate Body Report, Korea - Taxes on Alcoholic Beverages, 1 161,

WT/DS75/AB/R, WT/DS84/AB/R (Jan. 18, 1999).

EC-Hormones, P. R., AB Report, para. 187. (221)
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EC Commission, Communication on the Collection and Use of Expertise
by the Commission: Principles and Guidelines COM (2002) 713final, at
16.

(223) A. ALBERTO, the Dialogue between Judges & Experts in the EU
and WTO, P. R., P. 359.
(224) C. E. FOSTER, Science and the Precautionary Principle in

International Courts and Tribunals, P. R., PP. 289-303; J. D’ASPREMONT,
J. D’ASPREMONT, M. M. MBENGUE, Strategies of Engagement With
Scientific Fact-Finding in International Adjudication, P. R., P. 39.
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(225) C. BROWN, a Common Law of International Adjudication:
International Courts and Tribunals Series, Oxford University Press, 1st
edition, 2009, P. 111; ICSID Arbitration Rules, 32(4)(b) and 37.

(226) Final Award of the Arbitral Tribunal, Dispute concerning the
, Decision "Meeraug ‘course of the border, Austria v. Hungary, near a lake
of 13 September 1902, 28 UNRIAA (2007), at: 379.
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(228) Diversion of Water from the Meuse (Netherlands v. Belgium),
Judgment of 28 June 1927, PClJ Series A/B, No. 70, 9.
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52 ILR 93.
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Award of the Arbitral Tribunal Constituted Pursuant to Article 287, and
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Report, 30 July 2007, both available at: www.pca-cpa.org.22/4/2021.
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(1928) PClJ Series A, No. 13, para. 8; Order (Claim for Indemnity — Merits)

of International Justice Series A, of 13 September 1928, Permanent Court
No. 17.
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December 1948, ICJ Reports 1947—-1948.
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(242) Corfu Channel, ICJ Pleadings, vol. 5, 115.

(243) K. P. E. LASOK, Lasok's European Court Practice and Procedure,
Bloomsbury Professional, 2017, PP. 422: 423.
(244) UNCITRAL Arbitration Rules 1976, Article 27, "Experts":

"The arbitral tribunal may appoint one or more experts to report to it, in
writing, on specific issues to be determined by the tribunal. A copy of the
expert's terms of reference, established by the arbitral tribunal, shall be

communicated to the parties".
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(245) Indus Waters Treaty 1960, available at: the World Bank website,
www.worldbank.org/indus.3/5/2021.

(246) Indus Waters Treaty 1960, Annexure F, part 2, para. 4.

(247) C. E. FOSTER, Science and the Precautionary Principle in
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to International Arbitration, 2" Edition, 2008, P.437.

Executive Summary of the Expert Determination in the Baglihar (249)
Hydroelectric Plant Dispute, between India and Pakistan, available on:
the World Bank website, www. worldbank.org/indus.3/5/2021.

(250) Iran-United States Claims Tribunal Final Rules of Procedure, 3
May 1983, 1 Iran—US CTR 57, Article 27.

(Reparations) (1998) 42 Inter-Am. Ct. H.R. (251) Loayza Tamayo v. Peru
(Ser. C), paras. 74—6.
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(252) North American Free Trade Agreement, San Antonio, 17
December 1992, 32 ILM 289, 605, in force 1 January 1994, Chapter
Twenty, Articles: 2014, 2015, Model Rules of Procedure for Chapter
Twenty of the North American Free Trade Agreement, Rules 38 to 48,

available at: www.nafta-sec-alena.org. 29/4/2021.

(253) Annex, Transcript of the Joint Meeting with Experts, attached to
both the complaint by Canada and the complaint by the panel reports in
the US, EC — Hormones, paras. 315, 316, 319, 718, 719.

Agricultural Products, Complaint by Japan — Measures Affecting (254)
DSR 1999, I, 315, the United States (WT/DS76), Report of the Panel
paras. 10.87, 10.257.
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G. M. WHITE, the Use of Experts by International Tribunals, P. R., P.181.

(270) The Provision of Article (25/3) is:" The arbitral tribunal,
after consulting the parties, may appoint one or more experts, define
their terms of reference and receive their reports. At the request of a
party, the parties shall be given the opportunity to question at a hearing

any such expert".
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D. H. FREYER, Assessing expert evidence, P. R., P.436. (271)

(272) J. PAUWELYN, the Use of Experts in WTO Dispute Settlement, P. R.,
P.345.

(273) S. ROSENNE, the Law and Practice of the International Court, 1920-
2005, E-Book Published, 2006, PP. 1114:1116; G. M. WHITE, the Use of
Experts by International Tribunals, P. R., PP.46: 47.

(274) 5. ROSENNE, the Law and Practice of the International Court, P. R.,
P.1115; T. STEPHENS, International Courts and
Environmental Protection, P. R., PP. 56: 61.
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(275) Metalclad Corporation v. United Mexican States, Award of 20

August 2000, 5 ICSID Reports 209.
3 sall g Dilaslaall e Jgaanll 8 4 50 il JS (330 ¢(13.1) Balall cuiad (276)
= o glall aaly ¢(13.2) alaal) cudad Las dulio Lol i 4 ol 0 58 gl (e Ayl
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(277) J. PAUWELYN, the Use of Experts in WTO Dispute Settlement, P. R.,
P. 328.
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(278) Agreement on Technical Barriers to Trade, TBT Agreement, art
2(4) (15 April 1994), available at: http://docsonline.wto.org.5/2/2021;
Agreement on Sanitary and Phytosanitary Measures, SPS Agreement,
(15 April 1994) Annex A art 3(a),(b), Annex A, art 3(c), available at:

http://docsonline.wto.org.5/2/2021.
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(280) D. PEAT, the Use of Court-Appointed Experts by the International
Court of Justice, P. R., P.3.

(281) EC — Hormones, Complaint by Canada, PR, para. 6.5, Complaint by
the US, PR, para. 6.6.

(282) Japan - Agricultural Products, P. R, para. 6.2.
(283) EC - Biotech, P. R, paras. 7.21, 7.22.
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(284) Office of Management and Budget, Final Information Quality
Bulletin for Peer Review, 15 December, 2004, at: 2.

(285) G. M. WHITE, the Use of Experts by International Tribunals, P.
R., PP. 182: 185.
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(286) Southern Bluefin Tuna cases (New Zealand v. Japan; Australia v.
Japan), Order of 27 August 1999, 38 ILM 1624, Opinion of Professor Sir
John Beddington, presented in evidence by Australia and New Zealand,

para. 64.

(287) Methanex Corp. v. the United States of America, Final Award of
the Tribunal on Jurisdiction and Merits, in the matter of an international
arbitration under chapter 11of the north American free trade agreement
and the uncitral arbitration rules.

(288) NAFTA Agreement, available at: http://www.nafta-sec-
alena.org/.26/3/2021.
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(289) Methanex Corp. v. the United States of America, Final Award of
the Tribunal on Jurisdiction and Merits, Part I11, Chapter A, para. 101.
(290) Council Directive 91/EEC of July 1991, Concerning the Placing of

Plant Protection Products on the Market, OJL 230.
(291) EC-Hormones, AB Report, P. R., Para 194.
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C. E. FOSTER, Science and the Precautionary Principle in International
Courts and Tribunals, P. R., PP. 80:88.

(293) Frontier Dispute (Burk. Faso/Mali), (Judgment), [1986] ICJ Rep
554, 9 30 (Dec. 22); S. ROSENNE, the Law and Practice of the
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International Court, P. R., PP. 1137:1139, 1312: 1316; A. RIDDELL, B.
PLANT, Evidence before the International Court of Justice, P. R. P. 321.

EC — Measures Concerning Meat and Meat Products, Appellate (294)
Body Report, WT/DS26/AB/R, WT/DS48/AB/R (Jan. 16, 1998), 19 132,
135;  Abyei Arbitration (Sudan/Sudan  People’s  Liberation
Movement/Army), (Perm. Ct. Arb., 2009), 9 477; K. D. MAR, Weight of
Evidence Generated through Intra-Institutional Fact-Finding before the

International Court of Justice, P. R., PP. 393:415.

(295) Asylum, "Colombia/Peru”, 20 November 1950, ICJ Rep, 1950, at
276:277.

(296) Rights of Nationals of the United States of America in Morocco,
"France v. United States of America", 27 August 1952, ICJ Rep., 1952, P.
200.
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(297) Pulp Mills on the River Uruguay (Argentina v. Uruguay), Request
for the Indication of Provisional Measures, Order of 13 July 2006
(Provisional Measures) ICJ Reports 2006; Verbatim Record, Wednesday,
34; Verbatim 16 September 2009, PP. 37:53, and translation PP. 25
Record, Monday, 28 September 2009, P. 60.

(298) C. E. FOSTER, Science and the Precautionary Principle in
International Courts and Tribunals, P. R., P. 85.
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C. E. FOSTER, Science and the Precautionary Principle in International
Courts and Tribunals, P. R., P. 98, European Communities — Measures
Affecting Asbestos and Asbestos-Containing Products, Complaint by
Canada (WT/DS135), Report of the Panel, DSR 2001: VIII, 3305, Annex VI,

Transcript of Joint Meeting with Experts JM 7.
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S. ROSENNE, the Law and Practice of the International Court, P. R., PP.
1309:1321; A. RIDDELL, B. PLANT, Evidence before the International
Court of Justice, P. R., PP. 312: 321.
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(301) Request for an Examination of the Situation, in Accordance with
Paragraph 63 of the Court’s Judgment of 20 December 1974, in the
Nuclear Tests case (New Zealand v. France), Judgment of 22 September
1995 ICJ Reports 1995 288; Report of a New Zealand, Australian and
Papua New Guinea Scientific Mission to the Mururoa Atoll, Wellington,
New Zealand: Ministry of Foreign Affairs, 1984, Opening argument for
New Zealand by Hon. Paul East, Verbatim Record, Monday 11

September 1995, 28-29, paras.69-73.

(302) Opening argument for France by M. Marc Perrin de Brichambaut,
Verbatim Record, Tuesday 12 September 1995, 10.00 am, 53; translation
of the pleadings of M. Brichambaut in Watts, New Zealand at the

International Court, PP. 201:203.

(303) Argument by Mr Elihu Lauterpacht for New Zealand, Verbatim
Record, Monday 11 September 1995, 64:65, paras. 55:56, on submarine
landslides etc., Request for an Examination of the Situation, Application

Instituting Proceedings, 21 August 1995, paras. 42, 45:52.
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(304) Opening argument by M. Marc Perrin de Brichambaut of France,
Verbatim Record, Tuesday 12 September 1995, 10.00 am, 44:49,
translated in Watts, New Zealand at the International Court, PP. 198—

200.

B "Ll (e (55805 e 5L o) 3 1A Jlagl) ¢ oA A gal) dasaal) o ki (305)
lad) o i) saaiall aet) A8l 85 jiall Lgalel Sl 5 a1 OMA) elealy < ) silaiu”
e Sl ¢ 5 gn sa oy ) oY) A (om0 el g5 e Sy Ll
caall g Alall eba¥ e ) e Lo Aindly ) el lliS 5 cdia il slue cilalag) 33 5
ol g ech g yatall jlanil g ol wall g A el eV cille jaeas Jladal g dadall
(alae 48 yra Sy Yl a1 el o e LBl e ML 5l o ye g ¢ Alall ) alasl)
o8 by JaVl Ak " 5168 ) ga e Al 3 ol o g dall i) SO i 5a g paa]
el ) e Gad U ae ol shiia 8 ikl Jay Gy ABige Ll i MASH AaSaal
e A il HUEY paail ale 55t Y sae 3 Al ja el jaY de jull da g e ol
Ohéhll ade ¢ Sl plall 8y Aple BT o ae Jaladll yulai &) 55 ("3 silaint & 5y
Ora IS b cAaSaall A () La ey e Al By o 15305 6o Y (3 e
S 8 Lay eyl (g Ledde (3diall o g 5l LaSA AaSaall i jaal 2005 ple acion

2l g ) eled) iy clagin yatusall 8l ) gl
Case concerning Land Reclamation by Singapore in and around the
Singapore), Award on Agreed Terms, 1 Straits of Johor (Malaysia v.
September 2005, XXVII UNRIAA 133; T. STEPHENS, International Courts

and Environmental Protection, P. R., PP. 240:442.
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\Jaludl e ailyil ge Jalailly o Seaia) (<& Qs i€ & laill (5lSlae
LeSad) el 2006 ale "sasiall Aladll 5 "lailyl o’ "MOX' Jelie L 8y

e (10) e 2001 ale 8oyl ) il 09

Dbl Ggilal ddal)
A sall & it ) s g gisldl A o (i g s) Olaball (e il aliis
s A i Falild dae A dediall QLW o lgaas ¢ Gosill 2585l dallas sale)
e Al ¢ gl dans Calaal A ) haca 53 L clgilai la sl (20)
ale "y’ Giala e Aaslill HEY) e 5Sls cgoad) COIAN 8 gl Cojlaill anan

(308

vie @l ale e 4l LS elade e caead ol 13a ol aSled) @iy 71986

o J sale IS s 08 oAy Jallall da Sl g ol AN Al jall o M i gSlE i) (306)
s alall (50 dadh ulall G 5 Ll i) Aais - atuV] Jlee Y Jaiaal) il

eyl )
the evidence of Malaysia’s independent expert Professor Falconer,
Verbatim Record, Thursday 25 September 2003, 10.00 am, 34, lines 42 et
seq; Evidence presented by Malaysian expert Professor Sharifah
Mastura, and by Malaysian independent expert Professor Falconer,
Verbatim Record, Thursday 25 September 2003, 10.00 am, 26-34;
Verbatim Record, Thursday, 25 September 2003, 11.00 am, line 32, 33,
34, 35; Request for Provisional Measures, 4 September 2003, paras. 5,
17.

(307) Dispute concerning the MOX Plant, International Movements of
Radioactive Materials and the Protection of the Marine Environment of
the lIrish Sea (Ilreland v. United Kingdom), Request for Provisional
Measures, Order of 3 December 2001, 41 ILM 405, Provisional Measures.

(308) Possible Toxic Effects from the Nuclear Reprocessing Plants at
Sellafield (United Kingdom) and Cap de La Hague (France), produced
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310

cdeliall 4lally AL Sl of I Ll illy (71957 ale a3l Aslall g ysY)
O e 55 o cddaran HUT (spa Lgte it Oy cLgr gl a9aal) (e sSin
Do ¢ Ll ASlaal) iads LS (3yu€ (3685 0l Caalas gy Alla 8 sl dacs ofy ¢!l
e Al Sl of 45 3)9 1999 ale Hra "aily)' b dsele BY) A laal) 2 gadl

@11

Ml S daa e Bha (S8 Y "l Cijeal) Sldee

under the auspices of the Directorate-General’s Panel on Scientific and
Technological Office Assessment, by the World Informational Service on
Energy, paras. 10, 11, 14.

(309) Written Response of the United Kingdom, Request for Provisional
Measures (hereafter UK Written Response), paras. 102, 204; Verbatim
Record, Tuesday 20 November 2001, 3.15 pm, 5, line 33.

(310) Verbatim Record, Tuesday 20 November 2001, 9.30 am, 35, line
12; Verbatim Record, Monday 19 November 2001, 3.00 pm, 35, line 13.

(311) UK Written Response, paras.36, 101, Verbatim Record, Tuesday
20 November 2001, 9.30 am, 6, line 19.
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O iy Glay) daa Ll lis 'GATT" Gl (i (o /20) salall Yiee) i<
I GabaY L ) Jame 53L) (o3 Jaam a8 1) echlday) el Ul o) shlae
Aasiyal) Ll Y1 e S (LSaly ehieal aally il en€ ¢ pmpndl Leliy

Y e e Aelad) slgal) 3Ll Uy 5l

LA

5 Gy CalaaS ¢)pal) aladia)

(312) Verbatim Record, Thursday, 17 September 2009, 67; Verbatim
Record, Tuesday, 22 September 2009, 43; Verbatim Record, Tuesday, 29
September 2009, 61.

(313) S. ROSENNE, the Law and Practice of the International Court, P. R.,
P. 1304.

S Gl ) ) il 2y sustll Aind o st IS ey o L ol gisil) Ay b LU (314)
30 S 5 cgale 15 AL | ol ol agaimay 3535 e ol Y sle 5 (Gluadi g

ey Al Al AL e
Brazil — Measures Affecting Import of Retreaded Tyres, Complaint by
the European Communities (WT/DS332), Report of the Appellate Body
DSR 2007: 1V, 1527, Report of the Panel DSR 2007: V, 1649, Annex 1;
European Communities — Measures Affecting the Approval and
Marketing of Biotech Products, Complaint by United States, Canada,
Argentina (WT/DS291, WT/DS292, WT/DS293), Report of the Panel DSR
2006: 111, 847, Annexes C, D, E, F, G.
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317)
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Pulp Mills on the River Uruguay, Argentina v. Uruguay, Judgment, (315)
I.C.J. Reports 2010, para.168

(316) S. ROSENNE, the Law and Practice of the International Court, P. R.,
P. 1312.

La el 4 gal) o gaill A’ (o AcadBal) 00N " (g) g gl " il Ll (317)
g 4&})&4&3\ Jdal oyl daal jall e 12 ja IS 5 Aa jlia Hulza ok A8 e
gl )5S Uy Ly
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Verbatim Record, Tuesday, 29 September 2009, at: 23, 24.

(318) Verbatim Record, Tuesday, 22 September 2009, translation, 56;
Verbatim Record, Monday 28 September 2009, translation, 12.

(319) Verbatim Record, Tuesday 29 September 2009, 23. 77 Verbatim
Record, Monday, 28 September 2009, 12. 78 Ibid., 26.
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Case concerning Pulp Mills on the River Uruguay, Argentina v. Uruguay,
Judgment of 20 April 2010, P. R., Paras. 166: 168; Verbatim Record,
Tuesday, 29 September 2009, at: 37, 38; Verbatim Record, Friday, 2

October 2009, at 31.

(321) Separate Opinion of Judge Greenwood, Paras. 27, 28.

(322) Separate Opinion of Judge Bennouna, Para.8.
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4oyt Al ) aph a2 peilll daia el (B aaliys peli g ooy D
Ladic 5 ciaSal) e i 28 caun IS adleleaY () s agil Sy (S 13 el
b O daSaall e 5% copalan ol aliie aa jliels 45) A Y aaf 38
AL leial) oY) £ 134 3 QU Ju e s ale JSEs ol Al oY 58 slail
"Methanex Corp. v. United States of America" “dleil) LS, 1Y 5 yall 5 )il
JiinaS Jrary LS A uadl o cla jhas dga s e 4l Sy el sasiall Y Gl <y
S il e (53 G sheny Al el Al SIS 5 N ilae Y g Slitse ud "MITBE" cilelival

2l "Methanex" 38 )i ¢3S 5 (e Gl

Case concerning Land Reclamation by Singapore in and around the
Straits of Johor, Malaysia v. Singapore, Provisional Measures, Order of 8
October 2003; Verbatim Record, Saturday, 27 September 2003, 9.30 am,
16, line 44, Methanex Corp. v. United States of America, 3 August,
Rejoinder of the Respondent, United States of America, paras. 92,97.
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(324) Verbatim Record, Provisional Measures, Saturday, 27 September
2003, at 9.30 am, lines 15:21; C. F. AMERASINGHE, Evidence in
International Litigation, P. R., PP. 159: 160.

(325) Verbatim Record, Provisional Measures, Friday, 26 September
2003, at 3.00 pm, Paras 16, 19, 17, 24.

(326) Verbatim Record, Land Reclamation, Provisional Measures, Friday,
26 September 2003, at 3.00 pm, Paras 35, 36.
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(327) Verbatim Record, Land Reclamation, Provisional Measures, Friday,
26 September 2003, at 3.00 pm, Paras, 37:44; S. JASANOFF, What judges
should know About the Sociology of Science, Routledge, 1st Edition,

2012, P. 353.
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Verbatim Record, Case concerning Pulp Mills, Monday 21 September
2009, Paras 24, 25.
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(329) Verbatim Record, Case concerning Pulp Mills, Thursday 8 June
2006, 3.00 pm, 47; Verbatim Record, Friday 9 June 2006, at 10.00 am,
33.

(330) C. F. AMERASINGHE, Evidence in International Litigation, P. R., PP.
150: 151.

(331) Verbatim Record, Case concerning Pulp Mills. Thursday 8 June
2006, 3.00 pm, 18; Verbatim Record, Case concerning Pulp Mills, Friday
9 June 2006, 10.00 am, 11; Verbatim Record, Case concerning Pulp Mills,

Thursday 8 June, 10.00 am, Para 44.
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(332) The provision of Argentina’s response was: "It must be pointed
out, with complete and absolute emphasis that none of the different
technical reports evidence that the activity in question causes an
irreversible and unavoidable damage to the environment, at least of a
sufficient level that would warrant the suspension of the plant or
opposition to its construction, at least with any scientific basis", Case
concerning Pulp Mills, Verbatim Record, Thursday 8 June 2006, 10.00
am, Paras 65:56; Argentina’s response Verbatim Record, Friday 9 June

2006, 10.00 am, translation, 19.
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(333) Separate Opinion of Judge Keith, Case concerning Pulp Mills,
paras. 3, 4, 8.

(334) Verbatim Record, Case concerning Pulp Mills, Friday 9 June, 10.00
am, Paras 12, 31; Verbatim Record, Case concerning Pulp Mills,
Thursday 8 June 2006, 10.00 am, Paras 65:56.
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The Iran-US Claims Tribunal has also observed: "No matter how well
qualified an expert may be . . . it is fundamental that an arbitral tribunal
cannot delegate to him the duty of deciding the case", Starrett Housing
Corporation, Starrett Systems Inc. and Starrett Housing International
Inc. v. Government of the Islamic Republic of Iran, Bank Omran, Bank
Mellat and Bank Markazi Interlocutory Award 19 December 1983, Final
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Award 14 August 1987 16 Iran—US CTR 112, 565; see also: Franco-Italian
Conciliation Commission in its decision in the I.V.E.M. Claim 7, March
1955 22 ILR 875.

(336) Case concerning Pulp Mills, Joint Dissenting Opinion of Judges Al-
Khasawneh and Simma, Para. 16.

(337) Southern Bluefin Tuna cases, New Zealand v. Japan; Australia v.
Japan, Provisional Measures, Order of 27 August 1999, 38 ILM 1624;
Jurisdiction and Admissibility, 4 August 2000, 39 ILM 1359, 12..
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(338) Dispute concerning the MOX Plant, International Movements of
Protection of the Marine Environment of Radioactive Materials and the
Provisional the Irish Sea (lreland v. United Kingdom) Request for
Measures, Order of 3 December 2001, 41 ILM 405, Mox Plant case
United Kingdom) (Suspension of Proceedings on Jurisdiction (Ireland v.
Provisional Measures), Order of 24 and Merits and Request for Further

June 2003, 42 ILM 1187.

(339) Case concerning Pulp Mills, P. R., Application Instituting
Court on 4 May 2006. Proceedings filed in the Registry of the
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(340) Case concerning Pulp Mills, P. R., Joint Dissenting Opinion of
Judges Al-Khasawneh and Simma, para. 17.

of Salmon, (341) Australia — Measures Affecting Importation
Complaint by Canada (WT/DS18), Report of the Appellate Body DSR
3327, Report of the Panel DSR 1998: VI, 3407; Part VI, 1998: VI,
questions 5, 6, Written Consultation with Experts, Compiled Responses,

9, 10and 11.

of Salmon, paras. (342) Australia — Measures Affecting Importation
8.135, 8.138.
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of Salmon, paras. (343) Australia — Measures Affecting Importation
8.74, 8.86, 8.87, 8.88.

(344) European Communities — Measures Affecting Asbestos and
Complaint by Canada (WT/DS135), Asbestos-Containing Products,
Report of the Panel DSR 2001: VI, 3305, Annex VI, Transcript of Joint

paras. 381, 383, 385. Meeting with Experts JM,

(345) EC - Biotech, P. R., paras. 7.18, 7.20; K. R. FOSTER, Prior approval
systems and the substance—procedure dichotomy under the WTO SPS
Agreement, Journal of World Trade , No. 42, issue 6, 2008, PP.

1203:1217.
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(346) EC - Biotech, P. R., Annex H, Replies by the Scientific Experts, P. 57.

(347) EC - Biotech, P. R, Replies by the Scientific Experts, questions 59,
61, 63, 65, 66, 68,69, 71,72, 74, 75, 77, 78.
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EC - Biotech, P. R, Replies by the Scientific Experts, questions 60, 64, 67,
70, 73, 76.

(349) EC - Biotech, P. R., Annex H, Replies by the Scientific Experts, P.
170.
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(350) EC — Biotech, P. R., para. 7.30

(351) EC - Biotech, P. R., paras. 7.873—7.874. 7.894, 7.922-7.923, 7.927—-
7.928, 7.930

(352) EC - Biotech, P. R., para. 7.260, note 412, para. 7.256, para. 7.269,
note 408.
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(353) M. A. ORELLANA, the Role of Science in Investment Arbitrations
Concerning Public Health and the Environment, Yearbook of
International Environmental Law, Oxford, Vol. 17, issue.1, 2007, PP. 50:

60.

(354) Methanex Corp. v. United States of America, 3 August 2005, Part
IV, Chapter E, para. 22, available at: http://ita.law.uvic.ca. 17/2/2021.

(355) Técnicas Medioambientales Tecmed S. A. v. The United Mexican
States, ICSID Case No. ARB (AF)/00/2, Award of 29 May 2003, 43 ILM
133.

(356) J. O. GINNIS, M. L. MOVSESIAN, the World Trade Constitution,
St. John's University School of Law, 2000, PP. 94: 95.
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(357) Japan — Measures Affecting Agricultural Products, Complaint by
Report of the Panel DSR 1999: |, Paras. the United States (WT/DS76),
8.35. 8.32,

(358) EC-Hormones, Panel Report Panel Report, Annex: Joint Meeting
with Experts, Paras. 24, 64, 172, 236, 268, 828, 838:848.

(359) Award of the Tribunal of Arbitration in the Question Relating to
the North Atlantic Coast Fisheries, (Great Britain/United States of
America), 7 October 1910 XI UNRIAA 167.
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(360) T. HODGKINSON, M. JAMES, Expert Evidence, P. R., PP. 3, 12:25,
279:780; A. S. ZUCKERMAN, Civil Procedure: Principles of practice, Sweet
and Maxwell, London, 2010, PP. 714:715; C. B. MUELLER, L. C.
KIRKPATRICK, Evidence, Alphen aan den Rijn, Wolters Kluwer, 4th edn,

2003, P. 638.

(361) T. HODGKINSON, M. JAMES, Expert Evidence, P. R., PP. 289:290.

(362) J. BELL, S. BOYRON, S. WHITTAKER, Principles of French Law,
Oxford University Press, 1998, P. 100.

(363) G. M. WHITE, the Use of Experts by International Tribunals, P. R.,
PP. 11:12.
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South West Africa cases (Ethiopia v. South Africa; Liberia v. South
Africa), ICJ Pleadings, vol. X, 636.

(365) Case concerning Pulp Mills, Declaration of Judge Yusuf; paras.
10:12.

(366) C. B. MUELLER, L. C. KIRKPATRICK, Evidence, P. R., P. 636.
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(367) W. M. REISMAN, Nullity and Revision: the review and enforcement
of international judgments and awards, New Haven: Yale University
Press, 1971, P. 453.
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(368) G. M. WHITE, the Use of Experts by International Tribunals, P. R., P.
87.

(369) Pulp Mills Case, Joint Dissenting Opinion of Judges Al-Khasawneh
and Simma, para. 4.

(370) Verbatim Record, Monday 3 March 1997, 94-5; Verbatim Record
of Thursday 10 April, 15:16.

(371) Case concerning Pulp Mills, Separate Opinion of Judge Keith,
para.11; Verbatim Record, Monday 14 September 2009, translation,
13:19.
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(373) H. THIRLWAY, The Law and Procedure of the International Court of
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Principles of Procedural Law, Oxford University Press, 2006, P. 828.
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(374) The Mavrommatis Jerusalem Concessions, Judgment of 26 March
1925 [1925] PClJ Series A, No. 5; Legal Status of Eastern Greenland,
Judgment of 5 April 1933 [1933] PClJ Series A/B, No. 53, 49.

Armed Activities on the Territory of the Congo (375) Case concerning
Judgment of 19 (Democratic Republic of the Congo v. Uganda),
December 2005, ICJ Reports 2005; the Case concerning the Application
of Convention on the Prevention and Punishment of the Crime of the
Serbia and Montenegro), Genocide (Bosnia and Herzogovina v.

Judgment of 26 February 2007, ICJ Reports 2007.

(376) A. S. ZUCKERMAN, Civil Procedure, P. R., P. 752; J. A. JOLOWICZ,
On Civil Procedure, Cambridge University Press, 2009, PP. 234:235,
238:239.

(377) S. ROSENNE, the Law and Practice of the International Court, P. R.,
P. 1040.
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(378) European Communities — Measures Concerning Meat and Meat
by Canada (WT/DS48), Complaint by Products (Hormones), Complaint
the United States (WT/DS26); Report of the Panel (Canada) DSR 1998: I,

235; Report of the Panel (United States) DSR 1998: Ill, 699.

(379) EU takes first step to clarify beef hormones science, Bridges
Review, December 2008—January, vol. 12, No. 6, 2009, P. 14, Canada —
Continued Suspension of Obligations in the EC — Hormones Dispute,
DS321), US — Continued Suspension of Complaint by the EC(WT/
Obligations in the EC —Hormones Dispute, Complaint by the EC
(WT/DS320), Report of the Appellate Body, adopted 14 November 2008,

359. para.
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(380) United States — Import Prohibition of Certain Shrimp and Shrimp
Products, Complaint by India (WT/DS58), Complaint by Malaysia
(WT/DS58), Complaint by Pakistan (WT/DS58), Complaint by Thailand
(WT/DS58), Report of the Panel DSR 1998: VII, 2821, in respect of the US,
paras. 5.402, 5.420, 5.422; in respect of Thailand, paras. 5.366, 5.369,

5.388-5.392, 5.378-5.385.

(381) R. S. J MARTHA, Presumptions and burden of proof in world trade
law, Journal of International Arbitration, Vol. 14, 1997, PP. 67:98;
Behring International, Inc. v. The Islamic Republic Iranian Air Force, and

others, 19 December 1983, 4 Iran—US CTR 89, 92.

(382) J. PAUWELYN, the Use of Experts in WTO Dispute Settlement, P. R.,
P. 249.
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(383) Japan — Agricultural Products, P. R., para. 8.74; T. M. GRANDO,
Evidence, Proof, and Fact-Finding in WTO Dispute Settlement, Oxford
University Press, 2009, PP. 345:348.

(384) EC — Asbestos, P. R., para. 8.81, 8.186, 8.188, 8.189, 8.191, 8.192,
8.193,8.194, 8.220, 8.222.
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(385) United Nations Compensation Commission Governing Council,
Report and Recommendations made by the Panel of Commissioners
Claims, discussed further below, ‘F4’ of Instalment concerning the First

2001, paras. 43, 45, 50, 88, 89. UN Doc S/AC/26/2001/16, 22 June
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(386) J. PEEL, The Precautionary Principle in Practice: Environmental
decision-making, and scientific uncertainty, Annandale, N.S.W.,
Federation Press, 2005, P. 157; C. E. FOSTER, Science and the
Precautionary Principle in International Courts and Tribunals, P. R., PP.

154: 155.

EC - Biotech, P. R., Annex J, Transcript of the Panel’s Joint Meeting (387)
with Scientific Experts of 17 and 18 February 2005, Dr Andow, para. 11,
Dr Squire, paras. 14, 28.
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(388) Japan — Measures Affecting the Importation of Apples, Complaint
by the United States (WT/ DS245), Report of the Panel DSR 2003: IX,
4481, Annex 3, Transcript of the Joint Meeting with Experts, paras. 388—
419; Japan — Apples P. R., paras. 8.173-8.175; Japan — Apples Report of

the Appellate Body DSR 2003: IX, 4391, paras. 239-41.

(389) EC — Asbestos, P. R., paras. 5.623, 5.624, 5.654, 5.655.
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(390) Opinion of Professor Sir John Beddington, presented in evidence
by Australia and New Zealand, paras. 11, 12, 28, 42, 64, 66.

(391) S. ROSENNE, the Law and Practice of the International Court, P. R.,
P. 1430; M. WHITE, the Use of Experts by International Tribunals, P. R., P.
87.
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(392) Permanent Court of Arbitration Optional Rules of Procedure for
Fact-Finding Commissions of Inquiry, available at: www.pca-cpa.org.
19/3/2021.

iaand 10 ¢ Lol ¢ g9l Baatial) aal) ABLES) alsaf 1diil Baatal) aal (3LiS) (393)
3 il Al Baa Y1 5 slaliall Alaial) e ud) 3aa Y1 5 1o 5 Jada Li 1982
2001 sesd 11 8 Jall ja <1995 et 4 ¢ ) 5355 <1995 ¢Jai Y]

(394) Convention on the Non-Navigational Uses of International
Watercourses, New York, 21 May 1997, 36 ILM (1997) 700.
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(395) Convention on Environmental Impact Assessment in a
Transboundary Context, Espoo, 25 February 1991, in force 27 June 1997,
30 ILM (1971); the Joint Mission of the Expert Team of the European
Convention and International Conventions on the ‘Bystroe project’ in
the Ukrainian part of the Danube Delta (6—8 October 2004) Mission
Report of the Expert Team 17 November 2004, available at:
http://ec.europa.eu.23/5/2021; Report of the Meeting of the Parties to
the Convention on Environmental Impact Assessment in a
Transboundary Context on its Fourth Meeting, held in Bucharest from

19 to 21 May 2008, UN DOC. ECE/MP.E1A/10.

(396) United Nations Compensation Commission Governing Council,
Report and Recommendations made by the Panel of Commissioners
concerning the First Instalment of ‘F4’ Claims, paras. 35, 43
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(397) Case concerning Land Reclamation by Singapore in and around
Singapore), Award on Agreed Terms, 1 the Straits of Johor (Malaysia v.
September 2005, XXVII UNRIAA 133.

(398) France v. Poland, In the Matter of the Dispute between the
Compagnie d’Electricite ‘de Varsovie and the Municipality of Warsaw, 30
November 1929, 5 ILR 387, 388, 390.
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(399) Arbitration Regarding the Iron Rhine (IJZEREN RIJN) Railway
(Belgium/Netherlands), Award of 24 May 2005, para. 235.

(400) Arbitration Regarding the Iron Rhine (IJZEREN RIIN) Railway
(Belgium/Netherlands), P. R., paras. 238: 240.
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(401) France v. Poland, In the Matter of the Dispute between the
Compagnie d’Electricite’de Varsovie and the Municipality of Warsaw, P.
R., P. paras. 389, 390.
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(402) European Communities — Measures Affecting Asbestos and
Asbestos-Containing Products, Complaint by Canada (WT/DS135), joint
meeting with the Panel, DSR 2001.

(403) GATT Panel Report, Thailand — Restrictions on Importation of and
Internal Taxes on Cigarettes, DS10/R, adopted 7 November 1990, BISD
375/20, 55. 58, 78.
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