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Abstract:-

The present study examines the issues of accepting mediation and
proving mediation inadmissibility in the light of Anglo-American
Jurisprudence and Case Law. In the first part, the main concern is to
investigate a set of legal precedents by using an analytical and
comparative approach. The purpose is to clarify the conditions for
accepting mediation and the impact of this acceptance on litigation,
along with the ensuing legal right to stick to the mediation clause to settle
the dispute, and to prove case or mediation inadmissibility. In the second
part, the reasons why courts held that mediation is inadmissible are
brought under close scrutiny. This point is of great importance in
understanding the admissibility requirements and so the key factors that
determine the success of the mediation efforts in resolving the conflict
between the litigants from its inception by reaching an amicable
settlement.
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@ Commercial Bank v Am~tdioabove n 20. Mason J 474. See also Louth v Dipmse (1992) 175 CLR 621,
Brennan J 631-632, Deane J 637.

@ Diprose v Lout11 [No 21 (1990) 54 SASR 450, Jacobs ACJ 453. On appeal a majority of the High Court held
that the plaintiff was under a special disability despite the fact that he was a solicitor and had sufficient time
to consider the merits of the transaction entered into: Louth v Diprose above n 22: but compare Toohey J
653-655 (dissenting). See also Bridgewater v Leahy above n 20. 491.
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The Kirke La Shelle Company v. The PaulArmstrong Company dsd & &l ) s i 43 5 4
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Gl S e 2l 8 Slel Y13 48l vie Al G o) 53 G prcaly 2085 Laa s oD (Jalad) Jalaill 5 40 e
sl @sial) Jlanind) L aaddl @l lu 0@y o) 5V I3 (5 ¢ A oa) () slEl Ga geai 4 55 5 seall B pilae
pealis Caagiasy o Gaaliiall e (i) 5 A0 yal Sile Ja oy ol Y agr DAY 0l 5 eclnl 5l oLl
o a) Al e gty ol 5 AR Jal 5 iy J81 3 Lo g i) S0 el 8 A58al) (oSS ) Jaa gl
O3l g o sima D g DA 5 ool (8 Jiadll o daSaall i glaa s s 585 ciagd 1aa ) Jsia
Cuai Laine® (3l Glas 8 4 gixall Jolad) daladll jplee glal) e (UCC) 2 sall (S5 5aY) 5 el
Jaladl Jabaill 5 4l s Can) 548l k) e i e JS) ) e as gl 3 el () sl debuasale | 4 50a
(3 (alal ) 25 g sl oy oS5 8

Lagiua 5 Baniall Y 51 b as gl 3l () 538 310 5 Jalad) Jalaill 5 20 30 (5 i (8 U eka
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@ The Kirke La Shelle Company, Appellant, v. The paularmstrong Company et al., Respondents, 263 N.Y. 79;

@
®)

188 N.E. 163; 1933 N.Y. LEXIS 802. The court said in this case that " In the last analysis those cases only
apply the principle that in every contract there is an implied covenant that neither party shall do anything
which will have the effect of destroying or injuring the right of the other party to receive the fruits of the
contract, which means that in every contract there exists an implied covenant of good faith and fair dealing.”
https://www.Law. Uh. Edu. The date of visit 11-8-2020

Uniform commercial code of usa (ucc) article 2-103 (1) (b).

farnsworth, e., ‘duties of good faith and fair dealing under the unidroit principles, relevant international
conventions, and national laws, tul. J. Int’l & comp. L. 47, 1995, page 53.
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clhas cila Al Gua o oS A aally Gl Clallaas Ulal axdiog o580 L

A staddl 45y jlall 5 J gimall i gl Jia J ginall (i)
Al Gy Jana gl A S8 iy gie 3
(385 ALl ol R Y aen e cany lled (5SS ecile ) ) Jad Allad A3y )l o 3l sl () Lay g
o sy G il o g Ay AS LS 8 Qi) e Slsie G o Y s A uealase ol Y
Alaall sl sl le) ) paen 8 la il 65 cany A bl amy ) cidabis sl 8 A ey AS 5Ll
Aalis o1 U85 3 g0 AliS () jS3 2385 5 ¢y gl Cilelaia) ) guian (il Y e Gang —ilgia s daSaall (e
Y daSaall L i il ddabs gl o (e a2 W e 5 elgall | s i) b 5 DA Ll 5 a8 6l1 s

dubroff, h., ‘the implied covenant of good faith in contract interpretation and gap-filling: reviling a revered
relic, 80 st. John’s 1. Rev. 559, 2006, page 24.

maccormick, n., ‘reasonableness and objectivity, 74 notre dame 1. Rev., 1998, page 1576.
sodhi, d., the canadian law dictionary, law and business publications, 1980, page 164.
garner, b., black’s law dictionary 8th edn, thomson west, 2004, page 713.
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ol (adAY) a5 o) 3l el 8 Allalaall 4y gl 40 oY) e laia) aladiind selu) ol Jlia¥) 43 (e
Ol Badae il ya 0 g g Laa Dl Gl e el g cdaSaall (e JA5 () 50 (335 51 5 Y1 5 il slaall (paals
o sdar Al Cpem (o ymy Cunc®) AalAA) o seia DA (e iy 2l 038 A L 5y La | S 5 eddallus gl) 3 3
&30 A g sy T sl Sy " DU punine A0V 5 (8 (el s Gulall (g Al o) (AL L 5 cAallaal)
Q) (1) 1oh Lo A Cpmmy 38 jliiall ane Jadiy g ¢ Guaeny @ Ly Y Aol gl il yhal aad 1S 1) daSadl)
R sy St O s Aabu gl s 8 AS LA paiesall sl alaiall ) gumaall b

O2AY) Gl g Gl B Al el VL (Blaty Lagd ALalS Cile slae apai axe (2)

Ada JOUA Aa jla Cilagad s duiay 685 ae Adalus sl) (3 38 LGN 3 il8 Jiaa Gaans 3 il 3las] (3)
¢ Allsall b Jass i) sl ¢ da glosalle ALK 3 guill ddabus 5l 32a)

Susan Douglas, ‘Ethics in Mediation:Centralising Relationships of Trust’ (2017) 35(1) Law in Context44.

See Lande, supra note 38, at 79 (reporting that 22 states had statutes that require parties to mediate in good
faith). An estlaw search in Sarah r. Cole, Craig a.mcewen & Nancy h. Rogers, mediation: law, policy &
ractice (2d ed. 2005), app. C, (database "mediation™) reveals over 30 state mediation statutes that refer to
good faith.

Minn. Stat. Ann. § 583.27(1)(a) (west 2006).

Carter argues that the focus should be on defining bad faith and includes an assessment of participants' motives
for their actions as a part of his test. Carter, supra note 58, at 372
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(ol o 488 sl 3 Jadl) g caaddl 45 s aae o Aol ani ) o Al dglial cS L (6)
J8 e Al G (i e il 2ry Lee il 2 (8 ¢ saall (e plie Y1 ol sl Bale) 5 (Algl) ke )
"ol
Adlaall o sghay (A aie paeill L ) 3p Y adld (D dlag) Gl Hly Al Gues iy el i S ol GV s
Dl 5523 G aSall Gl e Gy jlad) 31 il o) o0 S (e Ciall B ¢l 5 Y 5 8 Ll
ol Caplall i s el gl 30 ke e Ay sl 4 G dga Jay 38 el IS 1Y) (5 seall s 2 )5 (e
sl ol Y 5 AeSae caed (@ Kalain v. Smith  dpad e g a5 oy sait) Al Gy s2ga J3
s Jh & L34 ol aeadl) AeSadl) ) i Crungedillaall o sede JSIA (o Al (puen Tanad (i ya5 Llal
o AidlEny Lgapili o5 (2) ¢ d5¥) Sludall sl a8 SalS Gglas (gl (1) 5 13" LA gil] A Cpuany
A guid e a3 (4) 5 ay g Slelal gl pali Jolag o (3) claiaall L gana s Lo jhalia Cua
MOAY Gkl A ey
Al G iy pail g BR8N Y glaa- 5
oany G S I panS @il = 53y Cus o3 Aalis ol (Sl (8 A Cuaad Cay 5 w05 gl e apaall Jla
Sie g daSaall el sfeds J sarall G 380 ) JliiaY) e colllaiall (oany @lld d Lay i) G e YY)
| gy 5 edria ) 25 (51 050 A uany IS )Ly () (alanal) 5 il 5l e (i s ¢ Jas 1) e 58 g Aalus 1)
AS liiall g ¢y gl ddabs e Adals gl guan Aol gl jranill Cany oAy gl gai 3 gead) (e agad] La Jual
Cllla (of a5 adey ol JIV) Lyl Jady caaddl 5l dag sl il ade cand 5o ol S0 5 dinly i,
o Slail el gl oy s (g s all B

ohio REV. CODE ANN. § 1343.03(C) (West 2004). Because of the mediation privilege, it might be difficult
or impossible to establish bad faith in mediation in other contexts in Ohio. See Anthony v. Andrews, No. 2008-
P-0091, 2009 WL 4547605, at *3 (Ohio Ct. App. Dec 4, 2009) (reversing trial court determination that a party
had not mediated in good faith when counsel admitted at mediation that the client, who did not attend, had not
agreed to the mediation and would not give counsel authority to settle, but the mediation communication was
privileged)

Kalain v. Smith, 495 N.E.2d 572, 574 (Ohio 1986); see also Moskovitz v. Mt. Sinai Med. Ctr., 635 N.E.2d
331, 348 (Ohio 1994) (applying the Kalain good faith definitional standard that places the burden on the party
seeking the award to present evidence of a written ("or something equally persuasive"), reasonable offer to
settle and objective evidence ofa lack of good faith. The court noted that failing to act in good faith does not
necessarily mean that the party acted in bad faith.).

Kimberlee K. Kovach, Good Faith in Mediation-Requested,Recommended,or Required? A New Ethic, 38 S.
TEX. L. Rev. 575, 616-17, 620-23 (1997) [hereinafter Kovach, Good Faith]; see also Kimberlee K. Kovach,
New Wine Requires New Wineskins: Transforming Lawyer Ethics for Effective Representation in a Non
adversarialapproach to Problem Solving: Mediation, 28 FORDHAM URB. L.J. 935, 961-
64 (2001) (arguing for an ethical rule imposing an obligation ofgood faith).
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Pinero v. Corp. Courts at Miami Lakes, Inc., No. 09-20343-CIV, 2009 WL 1424173, at *2 (S.D. Fla. May 20,
2009) dismissing the complaint without prejudice as a sanction for failure to timely schedule the mediation
and failure to attend a settlement conference).

See Metcalf v. Lowe's Home Citrs., Inc., No. 4:09-CV-14 CAS, 2010 WL 985293 at *2 (E.D. Mo. Mar. 15,
2010) (imposing sanctions because corporate representatives did not attend mediation as ordered by the court).

Pucci v. 19th Dist. Ct., No. 07-10631, 2009 WL 596196, at *5 (E.D. Mich. Mar.6, 2009).
G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648 (7th Cir. 1989).
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Brooks v. Lincoln Nat'l Life Ins. Co., No. 8:05CVI 18, 2006 WL 2487937, at *6 (D. Neb. Aug. 25, 2006)
(discussed infra notes 237-43 and accompanying text); see also Smith Wholesale Co. v. Philip Morris U.S.A.,
Inc., No. 2:03CV221, 2005 WL 1230436,at *2 (addressing sanctions for terminating a planned two day
mediation).

A.T. Reynolds & Sons, Inc., 424 B.R. 76, 78 (Bankr. S.D.N.Y. 2010).

Tamara Relis, Perceptions in Litigation and Mediation: Lawyers, Defendants, Plaintiffs, and Gendered Parties
(Cambridge University Press, 2009) chs 5-6. At page 15, Relis argues that ADR, and in particular mediation,
can assist with integrating clients’ ‘legal and non-legal interests’ and promoting an ‘ethic of care’ in line with
the aims of therapeutic jurisprudence.
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Robert N. Dobbins, Practice Guide: The Layered Dispute Resolution Clause: From Boilerplate to Business
Opportunity, 1 hastings bus. L.J. 161, 167 (2005) (discussing the enforcement of mediation clauses).

U.s. dist. Lexis 1962 (d. Me. 2002).
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Gregory Firestone, An Analysis of Principled Advocacy in the Development ofthe Uniform Mediation Act,
22 N. ILL. U. L. Rev. 265, 270 (2002)

Rachael Field, ‘Mediation Ethics in Australia — A Case for Rethinking the Foundational Paradigm’ (2012)
19 James Cook University Law Review 41, 55-7

NLRB v. Macaluso, 618 F.2d 51, 56 (9th Cir. 1980).
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James R Coben, Peter N Thompson, ‘Disputing Irony: A Systematic Look at Litigation About Mediation’, 11
Harv. Negot. L. Rev. 43, 59-61 (2006).

Pac Marine Ctr, Inc v Philadelphia Indem Ins Co, 2015 WL 1565362, Case No. 1:13-CV-00992-AWI (E.D.
Cal. Apr. 8, 2015).

(https://www.adr.org/sites/default/files/=CommercialRules_Web_FINAL_1.pdf).
(https://www.barlowrobbins.com/resources/what-is-commercial-mediation).
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U.S. District Court for the Northern District of Ohio - 295 F. Supp. 2d 774 (N.D. Ohio 2003)November 24,
2003

Collins v. Click Camera & Video, Inc., 86 Ohio App.3d 826, 834, 621 N.E.2d 1294 (1993).

Jeffrey Mining Prods. L.P. v. Left Fork Mining Co., 143 Ohio App.3d 708, 718, 758 N.E.2d 1173 (2001). A
certain "quantum™ of both substantive and procedural unconscionability must be present to find a contract
unconscionable. Collins, 86 Ohio App.3d at 834, 621 N.E.2d 1294.
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Dorsey v. Contemporary Obstetrics & Gynecology, Inc., 113 Ohio App.3d 75, 80, 680 N.E.2d 240 (1996)
(citing Collins, 86 Ohio App.3d at 834, 621 N.E.2d 1294).

Green Tree Financial Corp. V. Randolph, 531 U.S. 79, 90, 121 S. Ct. 513, 148 L. Ed. 2d 373 (2000).

The Supreme Court and the Sixth Circuit recognize a "prohibitive cost" defense to a demand to enforce
arbitration of federal statutory claims. See Green Tree Financial Corp. V. Randolph, 531 U.S. 79, 90, 121 S.
Ct. 513, 148 L. Ed. 2d 373 (2000); Morrison v. Circuit City Stores, Inc., 317 F.3d 646 (6th Cir.2003). Lower
courts are divided whether this defense should be analyzed in terms of unconscionability. Compare Ting v.
AT & T, 182 F. Supp. 2d 902, 933 (N.D.Cal.2002) (using substantive unconscionability) with Camacho v.
Holiday Homes, Inc., 167 F. Supp. 2d 892 (W.D.Va.2001) (viewing the defense as one standing alone and
apart from unconscionability analysis).

Morrison v. Circuit City Stores, Inc., 317 F.3d 646 (6th Cir.2003)
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Alexander v. Anthony Int'l, L.P., 341 F.3d 256, 266 (3d Cir.2003)
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https://uncitral.un.org/ar/texts/mediation/conventions/international settlement agre
ements.
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https://www.constructionrisk.com/2019/02/filing-a-mediation-demand-does-not-
toll-statute-of-limitations-for-filing-suit/.
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