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The legal impact of judicial announcement via social media in ac-
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A Comparative Analytical Study
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Abstract:-

When the legislator matches the social facts and variables, he must organize them according to
what is required by the idea of justice and preserving the guarantees of litigation and their rights, aiming
to provide litigation procedures with mechanisms aimed at settling the judicial litigation, in an accessible
manner and at the lowest costs and speed required by social relations, and with the tremendous devel-
opment in Digital information systems and means of communication and the resulting impact on the de-
velopment of procedural rules that relate to the use of modern technology in the field of information
systems and in the work of courts and ways to manage judicial litigation and the importance of that
study, and This started with just a modification related to the use of modern technical means available
at the time, such as telephone, fax and other means of communication in the administration of litigation,
and with the proliferation of social networking sites, a problem arose and a question as to whether these
sites should be available as an alternative way to complete the judicial announcement. To the defend-
ant, in order to complete the procedural work that constitutes the litigation, of which the judicial an-
nouncement is part of, and the study used the comparative analytical method of the case law in the An-
glo—Saxon systems, and it concluded in the conclusion that the judicial declaration is permissible
through The mean of social communication for both the means 'Facebook’, or ", “Twitter”, or
"WhatsApp', with the necessity to provide many of the requirements and legal requirements until the an—
nouncement of the legal effect of the desired goal comes.

Key words: — judicial announcement — social media — legal effect — plaintiff — defendant
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@ A 2015 Pew Research Center Report found that “68% of U.S. adults have a smartphone, up from 35% in 2011, and tablet computer
ownership has edged up to 45% among adults.” Monica Anderson, Technology Device Ownership, PEW RES. CTR. (Oct. 29, 2015),
http://www.pewinternet.org/2015/10/29/technology-device-ownership-2015/. Additionally, “86% of those ages 18-29 have a
smartphone, as do 83% of those ages 30-49 and 87% of those living in households earning $75,000 and up annually.” (3L )3
2020/3/20).
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@ “What Does Your Lawyer Want You to Know About Social Media?” Government Technology Magazine, February 2013,
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®  “Trial by Tweet? Findings on Facebook? Social Media Innovation or Degradation? The Future and Challenge of Change for Courts,” By
Dr. Pamela D Schulz and Dr. Andrew J Cannon, International Journal for Court Administration, February 2013, page 1,
http://www.iaca.ws/ijca-vol.-5-no.-1.html . This article is an excellent exposition of the subject of social media as an essential compo-
nent of discourse in the “public square” that the courts must engage; a version of this paper was also presented at the 2012 IACA Inter-
national Conference in The Hague, Netherlands, as part of a session moderated by the author of this article. (2020/3/20 3L JAl).
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Nick Abrahams, Australian Court Serves Documents via Facebook, THE SYDNEY MORNING HERALD (Australia), Dec. 12, 2008,
available at http://www.smh.com.au/articles/2008/12/12/1228585107578.html (2020/3/20 5k ,3)).

Resource Packet for Developing Guidelines on Use of Social Media by Judicial Employees, Committee on Codes of Conduct Judicial
Conference of the United States, Administrative Office of the United States Courts, pages 9 - 12, April
2010¢http://www.uscourts.gov/RulesAndPolicies/CodesOfConduct.aspx.The links below provide basic information about social media
platforms which may be helpful:

+A portal that links to one page descriptions of a variety of social media platforms. http://www.nyu.edu/life/studentlife/hashtagN'Y U/social-

media-explained.html

+Brief explanations about some of the big sites: http://webtrends.about.com/od/socialnetworking/a/social_network.htm
*This page uses analogies to explain 6 major social media platforms. http://blog.firebrandtalent.com/2011/06/at-last-how-todescribe-social-

media-to-your-mum/

* A donut analogy to explain the purpose behind a number of major social media platforms. http://www.geek.com/geekcetera/social-media-

®

“)

explained-with-donuts-1466613/.wi (2020/3/20 3_k) A1),

"Why Employees Don't Like Social Apps,” by Michael Healey, InformationWeek, January 2012 ¢
http://www.informationweek.com/applications/why-employees-dont-like-social-apps/d/d-id/1102352 (2020/3/20 5L ).
Chris Dale, Service of UK Proceedings via Twitter, THE E-DISCLOSURE INFORMATION PROJECT, Oct. 6, 2009, available at
http://chrisdale.wordpress.com/2009/10/06/service-of-uk-proceeding-via-twitter//. See also Twitter-court Order a Success, Claims Blog-
ger, OUT-LAW.COM (London), May 10, 2009, http://www.out-law.com/page-10419; Court Order Served Over Twitter, BBC NEWS
(London), Oct. 1, 2009, available at http://news.bbc.co.uk/2/hi/technology/8285954.stm; Matthew Jones, UK Court Orders Writ to be

Served via Twitter, REUTERS UK, Oct. 1, 2009, available at
http://uk.reuters.com/article/idUKTRES5904HC20091001?pageNumber=1&virtualBr andChannel=0); CIliff Saran, Blaney Blarney
Wins Twitter Court Injunction, COMPUTERWEEKLY.COM (Oct. 2, 2009, 12:19 PM),

http://www.computerweekly.com/Articles/2009/10/02/237953/blaney-blarney-winstwitter-court-injunction.htm; Jeremy Kirk, UK High
Court Serves Injunction Over Twitter, PC WORLD (Oct. 2, 2009, 7:00 AM), available at
http://Aww.pcworld.com/article/173008/uk_high_court_serves_injunction_ over_twitter.html; David Canton, UK Court Orders Service
via Twitter, ELEGAL CANTON (Oct. 2, 2009, 6:47 AM), http://canton.elegal.ca/2009/10/02/uk-court-ordersservice-via-twitter//; Jere-
my  Kirk, Injunction Over Twitter Worked, Attorney Says, IT WORLD (Oct. 6, 2009, 9:34 AM),
http://www.itworld.com/legal/80008/injunctiondelivered-over-twitter-worked-attorney-says; Judith Townend, Editor’s Blog: Donal
Blaney Says Twitterer to Comply with Injunction, JOURNALISM.CO.UK (Oct. 6, 2009),
http://blogs.journalism.co.uk/editors/2009/10/06/donal-blaney-says-twitterer-tocomply-with-injunction/.(2020/3/20 5_L_ _A).
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O «Sociologists Discover 6 Game-Changing Crowd Maps for Twitter,” by Jason Shueh, Government Technology, March 2014;

http://www.govtech.com/internet/Sociologists-Discover-6-Game-Changing-Road-Maps-for-Twitter.html (2020/3/20 L) ).
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“Facebook friend of the court: the complicated relationship between social media and the courts,” by Justin Ellis, Nieman Journalism
Lab, Harvard University, February 19, 2014; http://Amwww.niemanlab.org/2014/02/facebook-friend-of-the-court-the-

complicatedrelationship-between-social-media-and-the-courts/. (2020/3/20 3,k Ja).
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@ Grove v. Guilfoyle, 222 F.R.D. 255, 256 (E.D. Pa. 2004) (“‘[I]f service cannot be made under the applicable rule . . . the plaintiff may

move the court for a special order directing the method of service.” Before requesting an alternative method of service, a plaintiff must

make a ‘good faith’ effort to locate the defendant and properly effectuate service. Alternative methods of service are an ‘option of last

resort.” . . . [Glood faith efforts might include: (1) inquiries of postal authorities, (2) inquiries of relatives, neighbors, friends and em-

ployees of the defendant, and (3) examinations of local telephone directories, voter registration records, local tax records and motor ve-
hicle records.” (footnote omitted) (citations omitted) (quoting PA. R. CIV. P. 430)).
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@ James Breig, Early American Newspapering, COLONIAL WILLIAMSBURG J., Spring 2003, available at
http://Amwww.history.org/foundation /journal/spring03/journalism.cfm. (2020/3/20 3,4 Jal).
- See ALASKA R. CIV. P. 4(c)(1) (requiring “[s]ervice of all process shall be made by a peace officer, by a person specially appointed by
the Commissioner of Public Safety for that purpose or, where a rule so provides, by registered or certified mail).
424/7/1434 ) (252) 5 o) sl (alaa J1 8 @
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®  CAL. CIV. PROC. CODE §§ 415.10-.95 (West 2004); N.Y. C.P.L.R. 308(1)-(5) (McKinney 2001); 735 ILL. COMP. STAT. ANN. 5/2-
5/2-203 (West 2010)\. CAL. CIV. PROC. CODE § 415.50(a) (West 2009).\CAL. CIV. PROC. CODE § 415.50(b) (West 2009).

® CAL CIV. PROC. CODE § 415.20 (West 2016) (permitting service via mail when ser- vice is also made at defendant’s office). But see
Ann Varnon Crowley, Note, Rule 4: Service by Mail May Cost You More Than a Stamp, 61 IND. L. J. 217 (1986) (discussing the chal-
leng- es that ultimately led to the repeal of the former Rule 4 provision, which permitted service via first class mail).
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@ Current Rules of Practice & Procedure, ADMIN. OFF. U.S. CTS., http://www.uscourts.gov/RulesAndPolicies/rules/current-rules.aspx .
(2020/3/20 3k ,AY).
449 o Gl g sall Jages sl (g slaa dpuall dea) 3 aaey Loy 477 (o cGilas g e T ol oI5 a8 o @
®  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 590 (2007) ; FED. R. CIV. P.4(e).
- 58 AM. JUR. 2D Notice § 29 (2016). For a comparison of the operation of certified and registered mail, see Irene A. Blake, Defini-
tions of Certified Mail and Registered Mail, THE HOUS. CHRON., http://smallbusiness.chron.com/definitions-certified-mail-
registered- mail-40208.html (2020/3/20 5L JAY).
368 o el o sall saia daal 3 Wan ey 439 ¢ g e g sll o s 2t 3 @
®  Ronald J. Hedges et al., Electronic Service of Process at Home and Abroad: Allow- ing Domestic Electronic Service of Process in the
Federal Courts, 4 FED. CTS. L. REV. 55, 73 (2010). In-hand service of process has even been the focal point for major motion pictures.
See PINEAPPLE EXPRESS (Sony Pictures 2008).
-CAL CIV. PROC. CODE § 415.20 (West 2016) (permitting service via mail when ser- vice is also made at defendant’s office). But see
Ann Varnon Crowley, Note, Rule 4: Service by Mail May Cost You More Than a Stamp, 61 IND. L. J. 217 (1986) (discussing the chal-
leng- es that ultimately led to the repeal of the former Rule 4 provision, which permitted service via first class mail).
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@ Grove v. Guilfoyle, 222 F.R.D. 255, 256 (E.D. Pa. 2004) (“[I]f service cannot be made under the applicable rule . . . the plaintiff may
move the court for a special order directing the method of service.” Before requesting an alternative method of service, a plaintiff must
make a ‘good faith’ effort to locate the defendant and properly effectuate service. Alternative methods of service are an ‘option of last
resort.” . . . [Glood faith efforts might include: (1) inquiries of postal authorities, (2) inquiries of relatives, neighbors, friends and em-
ployees of the defendant, and (3) examinations of local telephone directories, voter registration records, local tax records and motor ve-
hicle records.” (footnote omitted) (citations omitted) (quoting PA. R. CIV. P. 430)).

@ Jones v. Flowers, 547 U.S. 220, 225, 229, 234-35 (2006) (holding that prior to seizing a taxpayer's home, the government must take
“reasonable additional steps” to give notice to a tax payer who fails to pay property taxes, such as resending a notice by regular mail so
that a signature from the defendant was not required); Tulsa Prof*l Collection Serv., Inc. v. Pope, 485 U.S. 478, 490 (1988) (holding that
if a creditor™s identity is known or ascertainable, the executor of the estate should mail notice to the creditor or notify the creditor by
means just as certain as mail to give actual notice); Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 798 (1983) (ruling that notice
by publication should be supplemented with notice by mail, in a proceeding to sell a mortgagee™s property for nonpayment of taxes);
Greene v. Lindsey, 456 U.S. 444, 455-56 (1982) (ruling that, if a landlord gives a tenant notice of eviction by posting, the posting should
be supplemented by mail); Mullane, 339 U.S. at 313-14 (finding that notice by publication should be supplemented with notice by mail);
Dobkin v. Chapman, 21 N.Y.2d 490, 503-06 (1968) (allowing service by mail and publication in automobile accident case because at-
tempting to effect actual notice in such case would be unfair to the plaintiffs).

®  MKM Capital Property, Ltd. v. Corbo, No. SC 608 of 2008 (Aust. Cap. Terr. Supreme Court, Dec. 12, 2008) (order that default judg-
ment can be served to a party by using Facebook).

-See Greene v. Lindsey, 456 U.S. 444, 455-56 (1982) (recognizing posting alone is not enough and that mail service, as it is an inex-
pensive and efficient means for notifying a defendant, can “enhance the reliability of an otherwise unreliable notice mechanism”).
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®  See discussion infra Part ILE. See also Rio Props., Inc. v. Rio Int“l Interlink, 284 F.3d 1007, 1016-19 (9th Cir. 2002) (allowing the

plaintiff to serve the defendant, a foreign Internet business entity, via email); In re Int“l Telemedia Assocs., Inc., 245 B.R. 713, 720

(Bankr. N.D. Ga. 2000) (allowing the plaintiff to serve the defendant, a foreign corporation, via email and facsimile transmittal when the

defendant failed to give the plaintiff his permanent street address and the plaintiff made diligent attempts to serve defendant through tra-

ditional methods of service); Smith v. Islamic Emirate of Afghanistan, No. 01-Civ. 10132 (HB), 2001 U.S. Dist. LEXIS 21712, at *1

(S.D.N.Y. Dec. 26, 2001) (allowing the plaintiffs to serve the defendants Osama bin Laden, al Qaeda, the Taliban and the Islamic Emir-

ate of Afghanistan over television); New England Merchs. Nat“l Bank v. Iran Power Generation and Trans. Co., 495 F. Supp. 73, 75-76
(S.D.N.Y. 1980) (allowing plaintiff to serve notice to an Iranian corporation via telex)

433 %) séau\ P)'“” ‘@.ﬁ\) (éd.a‘s ) 4)

®  John M. Murphy III, From Snail Mail to E-Mail: The Steady Evolution of Service of Process, 19 ST. JOHN*S J. LEGAL COMMENT.

81-99 (2004)

-Allen E. Korpela, Annotation, Construction of Phrase “Usual Place of Abode,” or Similar Terms Referring to Abode, Residence, or

Domicile, as Used in Statutes Relating to Service of Process, 32 A.L.R. 3d 112 (1970).
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® By looking at patterns of behavior known to be associated with the defendant (such as prior communications on social media with the

parties to the lawsuit) or connections be- tween the defendant’s account and other users known to associate with the defendant, the ac-
count can be verified. Baidoo v. Blood-Dzraku, 5 N.Y.S.3d 709, 714 (N.Y. Sup. Ct. 2015) (using defendant’s prior communications as a
basis for verifying the account); F.T.Comm’n. v. PCCare247 Inc., No. 12 CIV. 7189 (PAE), 2013 WL 841037, at *5 (S.D.N.Y. Mar. 7,
2013) (using known connections on defendant’s Facebook account as a basis for verifying the account).
@ Rio Props. Inc. v. Rio Int“l Interlink, 284 F.3d 1007, 1017-18 (9th Cir. 2002).
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fline or online, but online identity theft is on the rise). (2020/3/20 3L ).
See also Zack Martin, Social Networking Sites Have Little to No Identity Verification, CR80NEWS, Mar. 31, 2008,
http://Amww.cr80news.com/2008/03/31/social-networking-sites-have-little-to-noidentity-verification/ (discussing social networking sites"
lack of identity verification mechanisms to prevent creation of fake profiles); Colin McKay, When Social Media Leads to Personality
Theft, CANUCKFLACK, Apr. 13, 2007, http://canuckflack.com/2007/04/when-social-media-leads-to-personality-theft/ (discussing how
user profiles on social networking sites can provide enough information for an identity thief to create a fake profile to “undermine” a
victim®s personality) (2020/3/20 54 JA1).
Jessica E. Vascellaro, New Ways to Prove You Are Who You Say You Are Online: As Web-Safety Worries Grow, Range of Services
Help Users Verify Each Other's Identities, WALL ST. J., Aug. 3, 2006, at D1.
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Examples could include dated screen shots of the defendant’s removal of the post, of the defendant’s comment on the post, or of the read
receipt notification automatically dis- played by the social media platform. See Baidoo v. Blood-Dzraku, 5 N.Y.S.3d 709, 714 (N.Y.Sup.
Ct. 2015) (relying on the plaintiff’s affidavit and attachment of screenshot of communications on Facebook to order service via Face-
book).

) 44 (= GLBQLMJ\ @)‘J\ ‘ém aa A ®)

Jennifer Lee Case, Note, Extra! Read All About It: Why Notice by Newspaper Publication Fails to Meet Mullane’s Desire-to-Inform
Standard and How Modern Technology Provides A Viable Alternative, 45 GA. L. REV. 1095, 1120-24 (2011) (recommending a court
database be created to promote electronic service of process).
Courts have considered these factors in approving service via email and or social media. Rio Properties v. Rio Intern. Interlink, 284 F.3d
1007, 1017-18 (9th Cir. 2002); Li- penga v. Kambalame, No. GJH-14-3980, 2015 WL 9484473, at *4 (D. Md. Dec. 28, 2015);
WhosHere, Inc. v. Orun, No. 1:13-CV-00526-AJT, 2014 WL 670817 at *4 (E.D. Va. Feb. 20, 2014); and F.T.Comm’n. v. PCCare247
Inc., No. 12 CIV. 7189 PAE, 2013 WL 841037, at *4 (S.D.N.Y. Mar. 7, 2013); Baidoo v. Blood-Dzraku, 5 N.Y.S.3d 709, 714-15 (N.Y.
Sup. Ct. 2015).
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® N.Y.S.3d 709, 716 (N.Y. Sup. Ct. 2015). 220.
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@ CPB Lawyers, Substituted Service of Legal Documents via Facebook: “Like” or “Unlike” by Australian Courts, LEXOLOGY

(December 13,2012)__http://www.lexology.com/library/detail.aspx?g=1e184550-fa73-4c6c-bc6d-b5a160fab4b9. However, in

Citigroup v Weerakoon, an Australian court denied a motion to serve defendant via Facebook after noting lack of certainty that the Fa-
cebook was the defendant’s account. (2020/3/20 3L J3).

Laaey Ly 4340a Gl g el Jags ¢ 15 a8 3@
@ N.J. ADMIN. CODE § 5:70-2.11(a)(4)(ii) (2016) (requiring posted notice to be posted in a “conspicuous” manner).\\ Termite & Pest v.
Ones, 792 So.2d 1266, 1268 (Fla. Dist. Ct. App. 2001) (reasoning “where the contents of an affidavit supporting a defendant’s conten-
tion of insufficiency of service would, if true, invalidate the purported service and nullify the court’s personal jurisdiction over the de-
fendant, the trial court should hold an evidentiary hearing before deciding the issue”).
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@ Koster v. Sullivan, 160 So.3d 385, 388, (Fla. 2015) (holding that “the return of service is the instrument a court relies on to determine
whether jurisdiction over an individual has been established”).

axy Lag 175¢0a oo g e capussll ¢ 5 a8 0 ©

®  Michigan Code of Judicial Conduct, Michigan Supreme Court;
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/Documents/Michigan%20Code%2 00f%20Judicial%20Conduct.pdf (3L A
2020/3/20).

™ “Social Media and the Courts: Innovative Tools or Dangerous Fad? A Practical Guide for Court Administrators,” by Norman H. Meyer,
Jr., International ~ Journal  for  Court  Administration (IJCA), Vol. 6 No. 1, June 2014, page 1;
http://www.iacajournal.org/index.php/ijca/article/view/136 (2020/3/20 3k A1),

® Model Code of Conduct for  Michigan  Trial  Court  Employees,  Michigan  Judicial Institute;
http://courts.mi.gov/education/mji/Resources/Documents/ModelCodeConductAllStaff.pdf (2020/3/20 3L JAY).
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@ Resource Packet for Developing Guidelines for the Use of Social Media by Judicial Employees, Administrative Office of the United
States Courts, April 2010, is an excellent resource, found at http://www.uscourts.gov/RulesAndPolicies/CodesOfConduct.aspx. Another
excellent paper, “Designing Social Media Policy for Government,” by Natalie Helbig and Jana Hrdinova, Brookings Institution, January
2011, is found at http://www.brookings.edu/research/papers/2011/01/social-media-policy. Examples of court policies can be found at
http://www.ncsc.org/Topics/Media/Social-Media-and-the-Courts/Social-Media/Home.aspx. (2020/3/20 3L ,a).

@ puyblic Reprimand B. Carlton Terry Jr. District Court Judge, Inquiry No. 08-234, N.C. JUD. STANDARDS COMM’N (Apr. 1, 2009),

available at http://www.aoc.state.nc.us/www/public/ coa/jsc/publicreprimands/jsc08-234.pdf (2020/3/20 5k JA).

Judge Terry’s actions constitute conduct prejudicial to the administration of justice that brings the judicial office into disrepute. Id.

(citing N.C. CONST. art 1V, § 17 and N.C. GEN. STAT. § 7A-376(a) (2009)).

®  at 3-4 (citing a violation of North Carolina Judicial Canon 3A(4)).

©U.S. CONST. amend. X1V, § 1; U.S. CONST. amend. V.

®  Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306(1950).\ While more than just proper notice is needed for a binding judgment,
notice is an essential part of ensuring that the defendant will be bound to the court’s judgment. Mullane v. Cent. Hanover Bank & Tr.
Co., 339 U.S. 306, 314 (1950); 4A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE & PROCEDURE §1074 (4th ed.
2016).

®
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@ Greene v. Lindsey, 456 U.S. 444, 449 (1982). See also Pennoyer v. Neff, 95 U.S. 714, 741-43 (1877), overruled in part by Shaffer v.
Heitner, 433 U.S 186(1977).

@ Melodie M. Dan, Social Networking Sites: A Reasonably Calculated Method to Effect Service of Process, 1 CASE W. RESERVE J.L.
TECH. & INTERNET 183, 206 (2010) (“If courts allow a plaintiff to serve a defendant over a social networking site, the plaintiff can
more easily gain confirmation that the defendant received notice of the plaintiff’s lawsuit. On a social networking site, a plaintiff may be
able to determine when a defendant last visited his account, which would show the defendant may have received the notice.”).

@ Indeed, in the well known Occupy Wall Street action involving the subpoena of a Twitter account, People v. Harris, the Court noted: In
dealing with social media issues, judges are asked to make decisions based on statutes that can never keep up with technology. In some
cases, those same judges have no understanding of the technology themselves. Judges must then do what they have always done—
balance the arguments on the scales of justice. They must weigh the interests of society against the inalienable rights of the individual
who gave away some rights when entering into the social contract that created our government and the laws that we have agreed to fol-
low. Therefore, while the law regarding social media is clearly still developing, it can neither be said that this court does not understand
or appreciate the place that social media has in our society nor that it does not appreciate the importance of this ruling and future rulings
of courts that may agree or disagree with this decision People v. Harris, 949 N.Y.S.2d 590, 597 (N.Y. Crim. Ct. 2012) (footnote omitted)
(citation omitted).

®  Rio Properties, 284 F.3d at 1016. \ Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 313-15 (S.D.N.Y.2003).

®  Liberty Media Holdings, LLC v. Sheng Gan, Civil Action No. 11-CV- 02754-MSK-KMT, 2012 WL 122862, at *2 (D. Colo. Jan. 17,
2012). In Liberty Media Holdings, the plaintiff was attempting to serve a defendant who was the owner and operator of a certain Internet
site. 1d. at *1. The court found that the plaintiff had taken considerable measures to attempt to serve the defendant. Id. at *3. The de-
fendant’s actual street address and geographical location were unknown, and the plaintiff made extensive efforts to find information
about the defendant’s location without any luck. Id. Unfortunately for the plaintiff, the Liberty court assessed that because there was no
indication that the defendant had actual notice of the suit and was simply avoiding formal service and because the defendant did not
hold out that e-mail was its preferred method of communication like the defendant in Rio, it found service through e-mail to be imper-
missible. 1d. at *3—4. It stated that while service by e-mail may be a last resort, “to allow Plaintiff to complete service of process by e-
mailing the complaint and summons to these e-mail addresses without any confirmation of receipt would be akin to allowing plaintiff to
slide a complaint and summons under the front door of what appears to be an abandoned residence.” Id. at *4. Ultimately, the court rea-
soned, due process requires more.
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® Baidoo v. Blood-Dzraku, 5 N.Y.S.3d 709, 716 (N.Y. Sup. Ct. 2015) (noting that publication of legal notice in “more widely circulated
newspaper, like the New York Post or the Daily News, might reach more readers, the cost, which approaches $1,000 for running the no-
tice for a week™).

@ _N.Y. C.P.L.R. LAW 8§ 308(5) (McKinney 2016) (allowing the court to order any manner of service if it first finds that service is imprac-
ticable under the traditional methods set forth in the service statute).

® Fortunato v. Chase Bank USA, N.A., No. 11 Civ. 6608(JFK), 2012 WL 2086950, at *1 (S.D.N.Y. June 7, 2012).

®  Baidoo v. Blood-Dzraku, 5 N.Y.S.3d 709, 716 (N.Y. Sup. Ct. 2015).

® N.Y. C.P.L.R. LAW § 308(5) (McKinney 2016) (allowing the court to order any manner of service if it first finds that service is
impracticable under the traditional methods set forth in the service statute).

®  Hydentra Hlp Int. Ltd. v. Porn69.org, No. CV15-00451-PHX DGC, 2015 WL 8064770, at *3 (D. Ariz. Dec. 7, 2015) (ordering service
service via email after finding that the de- fendant “conducts business through the internet” and “service through email will give de-
fendant sufficient notice and opportunity to respond”); F.T.Comm’n. v. PCCare247 Inc., No. 12 CIV. 7189 (PAE), 2013 WL 841037, at
*4 (S.D.N.Y. Mar. 7, 2013) (allowing service on the defended via email and Facebook); Lipenga v. Kambalame, No. GJH-14-3980,
2015 WL 9484473, at *4 (D. Md. Dec. 28, 2015) (the plaintiff presented evidence that she had “elec- tronically communicated” with the
defendant in an attempt to negotiate a settlement of the dispute); see also F.T.Comm’n. v. Pecon Software Ltd., No. 12 CIV. 7186
(PAE), 2013 WL 4016272, at *6 (S.D.N.Y. Aug. 7, 2013) (ordering service via email on those defendants that made “use of [the] email
addresses in relation to the alleged scheme” and denying a request to order service via email on a defendant who did not make such use
of the proposed email).
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® See Ryan v. Brunswick Corp., No. 02-CV-0133E(F), 2002 WL 1628933 (W.D. N.Y. May 31, 2002) (holding that serving a Taiwanese
corporation via mail, fax, or email is permitted under FRCP Rule 4(f)(3) and was not prohibited by Taiwanese law); Hollow v. Hollow,
193 Misc.2d 691 (N.Y. Sup. Ct. 2002) (allowing the plaintiff to serve her husband, a citizen of Saudi Arabia, divorce papers via email,
international registered air mail and international registered standard mail after she proved her other attempts to serve her husband were
futile).

@ Baidoo v. Blood-Dzraku, 5 N.Y.S.3d 709, 716 (N.Y. Sup. Ct. 2015)

@ Kevin W. Lewis, Comment, E-Service: Ensuring the Integrity of International E- Mail Service of Process, 13 ROGER WILLIAMS U. L.
REV. 285, 302 (2008) (noting that tradi- tional “means of service have their flaws. The United States Postal Service is vulnerable to
human error, resulting in lost mail and deliveries to wrong addresses. Notice by publication also carries imperfections because it can be
misprinted.”).

@ Hollow v. Hollow, 747 N.Y.S.2d 704, 708 (Sup. Ct. 2002) (the court found “that service directed to the defendant’s last known e-
mail address as well as service by international registered air mail and international mail standard, is sufficient to satisfy the due process
requirements”).

® Melodie M. Dan, Social Networking Sites: A Reasonably Calculated Method to Effect Service of Process, 1 CASE W. RES. J.L. TECH.
& INTERNET 183, 216-18 (2010) (recommending courts consider whether the defendant had logged onto his account within two
weeks of the motion for alternative service of process).-Jess Davis, Texas Bill Would Let Suits Be Served Via Facebook, Twitter,
LAW360 (Feb. 28, 2013, 4:33 PM), http://www.law360.com/articles/419406/texas-bill-would-let-suits-be-served-viafacebook-twitter.
(2020/3/20 5,5 &),
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o See Roger Winters, Controversy and Compromise on the Way to Electronic Filing, NAT’L CTR. FOR STATE COURTS 125-
127 (2005), http://cdm16501.contentdm.oclc.org/cdm/re f/collection/tech/id/586. -Electronic Filing (CM/ECF), U.S. COURTS,
http://www.uscourts.gov/courtrecords/electronic-filing-cmecf (2020/3/20 3L a).

- Rob Tricchinelli, State courts continue move toward electronic filing, docketing, REPORTERS COMM. FOR FREEDOM OF THE
PRESS (Summer 2013), http://www.rcfp.org/browse- media-law-resources/news-media-law/news-media-and-law-summer-2013/state-
courts- continue-move-. (2020/3/20 3L A1),

@ Fortunato, 2012 WL 2086950, at *2 (rejecting Facebook as a method for service, in part, because of the possibility that “anyone
can make a Facebook profile using real, fake, or incomplete information™). -Jennifer Abel, Like-
Farming Facebook  Scams: Look Before ~ You Like, CONSUMER  AFFAIRS (April 22, 2015)
https://www.consumeraffairs.com/news/like-farming-facebook- scams-look-before-you-like-042215.html. (2020/3/20 3k JAY).

®  Serving Papers (Service of Process) , UTAH ST. CTS., http://www.utcourts.gov/howto/ser vice/service_of process.html (last updated
May 17, 2013).There are a number of forms on the Utah state courts website that are required in order to ask the court for service via al-
ternative methods, some of which reference social media directly. For example, the Statement Supporting Motion for Alternative Ser-
vice states in paragraph (6) that “I believe that the probability of actual notice is improved by communicating to the above- named per-
son by:” and then lists “Social Network (such as Facebook) at (name)” and “Twitter at (name)”, in addition to
“Text message” and “Phone.” STATEMENT SUPPORTING MOTION FOR ALTERNATIVE SERVICE, UTAH ST. CTS. 3 (2010),
available at http://www. utcourts.gov/howto/service/docs/02_Statement_Supporting_Alternative_Service.pdf. (2020/3/20 54 &),

-Jess Davis, Texas Bill Would Let Suits Be Served Via Facebook, Twitter, LAW360 (Feb. 28, 2013, 4:33 PM),
http://www.law360.com/articles/419406/texas-bill-would-let-suits-be-served-viafacebook-twitter. (2020/3/20 3L Lal).

@ John G. Browning, Served Without Ever Leaving the Computer: Service of Process via Social Media, 73 TEX. B.J. 180, 181 (2010).

- Bonnie Malkin, Australian Couple Served with Legal Documents via Facebook, TELEGRAPH (U.K.) (Dec. 16, 2008, 11:42 AM),
http://www.telegraph.co.uk/news/newstopics/howaboutthat/3793491/Australian-couple-served-with-legal-documents-via-
Facebook.html. (2020/3/20 54 JAY).

®  Lisa McManus, (discussing Axe Market Gardens v. Craig Axe CIV: 2008-485-2676) (H.C. Wellington) (Mar. 16, 2009); Allison Fergu-
son & Felicity Monteiro, High Court Allows Service of Proceedings on Facebook, INT’L L. OFF. (May 19, 2009), available at
http://www.wilsonharle.com/high-court-allows-service-of-proceedings-on-facebook-2/. (2020/3/20 3L JA).
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@ High  Court  Serves Injunction  via  Twitter, TELEGRAPH  (U.K)  (Oct. 1, 2009,  6:38PM),
http/:/Awww.telegraph.co.uk/technology/twitter/6252166/High-Court-serves-injunction-via-Twitter.html. (2020/3/20 3,k Jal).
- Katherine Rushton, Legal Claims Can Be Served Via Facebook, High Court Judge Rules« TELEGRAPH (U.K.) (Feb. 21, 2012, 11:56
AM), http://mww.telegraph.co.uk/finance/newsbysector/mediatechnologyandtelecoms/9095489/L egal-claims-can-be-served-via-
Facebook-High-Courtjudge-rules.html (The investment managers claim that TFS Derivatives overcharged commission and sought to re-
cover those funds from the broker. TFS Derivatives denied the allegations and then claimed that if it was held liable, it should be entitled
to recover some of the subject funds from defendants Ahmad and De Biase).
@ _Rio Props., Inc. v. Rio Int"l Interlink, 284 F.3d at 1007, 1018 (9th Cir. 2002) (holding service of process by email proper despite poten-
tial problems, including confirmation of receipt, electronic signatures, and other technology incompatibility issues).
®  _Fortunato, 2012 WL 2086950, at *2 (rejecting Facebook as a method for service, in part, because of the possibility that “anyone
can make a Facebook profile using real, fake, or incomplete information™).
-Jennifer Abel, Like-Farming Facebook Scams: Look Before You Like, CONSUMER AFFAIRS (April 22, 2015)
https://www.consumeraffairs.com/news/like-farming-facebook- scams-look-before-you-like-042215.html. (2020/3/20 3 JAT).
@ _ How do I know if a friend has seen a message | sent?, FACEBOOK, https://www.facebook.com/help/ipad-app/316575021742112. ( =)
2020/3/20 5_4)).
-Pedram Tabibi, Esq., Facebook Notification - You’ve Been Served: Why Social Media Service of Process May Soon Be a Virtual Real-
ity, 7 PHX. L. REV. 37 (2013) (focusing on Facebook); William Wagner & Joshua R. Castillo, Friending Due Process: Facebook as a
Fair Method of Alternative Service, 19 WIDENER L. REV. 259 (2013) (focusing on Facebook); Keely Knapp, Comment, #ser-
viceofprocess @socialmedia: Accepting Social Media for Service of Process in the 21st Century, 74 LA. L. REV. 547 (2014)(focusing
primarily on Face- book); Eisenberg, supra note 54 (focusing on Facebook); Kevin W. Lewis, Comment, E- Service: Ensuring the Integ-
rity of International E-Mail Service of Process, 13 ROGER WILLIAMS U. L. REV. 285 (2008) (focusing on email); Svetlana Gitman,
Comment, (Dis)service of Process: The Need to Amend Rule 4 to Comply with Modern Usage of Tech- nology, 45 J. MARSHALL L.
REV. 459 (2012) (focusing on email); Claire M. Specht, Com ment, Text Message Service of Process-No LOL Matter: Does Text Mes-
sage Service of Process Comport with Due Process?, 53 B.C. L. REV. 1929, 1929 (2012) .
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M. Nick Abrahams, Australian court serves documents via Facebook, THE SYDNEY MORNING HERALD (December 12, 2008),
http://imww.smh.com.au/news/technology/web/ australian-court-serves-documents-via-facebook/2008/12/12/1228585107578.html; CPB
Lawyers, Substituted Service of Legal Documents via Facebook: “Like” or “Unlike” by Australian Courts, LEXOLOGY (December 13,
2012) http://www.lexology.com/library/detail-.aspx?g=1e184550-fa73-4c6c-bc6d-b5a160fab4b9. (2020/3/20 3L ,A).

. Early commentary on the propriety of service via email focused on the ability to confirm receipt of the email via a “read receipt.” See
Yvonne A. Tamayo, Catch Me If You Can: Serving United States Process on an Elusive Defendant Abroad, 17 HARV. J.L. & TECH.
211, 229 (2003); Matthew R. Schreck, Preventing “You’ve Got Mail” from Meaning “You’ve Been Served”: How Service of Process
by E-Mail Does Not Meet Constitutional Procedural Due Process Requirements, 38 J. MARSHALL L. REV. 1121, 1135-36 (2005);
Hedges, supra note 35, at 63.

-PCCare247 Inc., 2013 WL 841037, at *5. In some cases, a party may have already communicated with the defendant via a social media
account prior to instituting the lawsuit. Such evidence should be presented to authenticate the account for service purposes.
-See  Social Networking Fact Sheet, PEW RES. CTR. (Dec. 27, 2013),_ http://www.pewinternet.org/fact-
sheets/social-networking-fact-sheet/ (summarizing research on the social impact of social media). (2020/3/20 3L ,3).
-See. (summarizing research on how individuals use social media to interact with others); Lee Rainie, Social Media and Voting,
PEW RES. CTR. (Nov. 6, 2012),_http://www.pewinternet.org/2012/11/06/social-media-and-voting/ (examining the impact of social me-
dia on voting behavior in the 2012 presidential election). (2020/3/20 3L A1), )
Lal e emall U591 (s SSIY) @B sall 58 512019 s g iliiboan Ui s &l jidia () gule 62 Leadsa auday Cun el p Gl Tl Jans 531 ) (8 (5Y) (A semn ity
Lagpad) ASLaall Jals e oS yidiall dae aly s (LSl 4 so Carial G 39 gesall 85 )5 a8 sall H3ST CE g8 &l gy Gl 5 AN el 55 J5¥) i 53 A gl
2019 s Slibias U5 ¢l jidie ¢ sola 8.3 Aua sadl

@ -Sending a Message, FACEBOOK, http://www.facebook.com/help/316575021742112/#!/help/ 326534794098501/, (5ste) »3I
2020/3/20). For example, Facebook’s Help Center states in response to the question of “How do I know if a friend has seen a message |
sent?” that “When someone sees your most recent message, it will be marked as seen. That way, you always know who got the message,
and who didn’t.” At the same time, however, there is always the concern that a social media user will not see a message. Indeed, Face-
book’s Help Center also states that one “can send messages to anyone on Facebook as well as to email addresses. Messages you send to
people you’re not connected to may arrive in their other folder.” Such a proposal to use a “social media affidavit of service” could be of-
fered in conjunction with information authenticating that the social media account belongs to the correct individual to be served.

ALl 038 Be) 8 ie daaall < gl 43y Al 51 s el rans STl a3V 2 MBed AN c¥Layl-

®  _pccare247 Inc., 2013 WL 841037, at *5. Sending a Message, supra note 114.

Maureen Farrell, Peter Thiel: Twitter Will Outlast the New York Times, CNNMONEY, http://money.cnn.com/2013/05/01/investing/twitter-
thiel-andreessen/index. html (PayPal co-founder Peter Thiel stated in a debate in 2013 that Twitter has a brighter future than the New
York Times) (2020/3/20 5,4 JA)).
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@ _Rio Properties v. Rio Intern. Interlink, the court permitted service via email after noting, among other considerations, that the defendant
had repeatedly used email to communicate with the plaintiff in relation to matters that formed the basis of the suit. 284 F.3d 1007, 1018
(9th Cir. 2002).

@ Andriana L. Schultz, Comment, Superpoked and Served: Service of Process Via Social Networking Sites, 43 U. RICH. L. REV. 1497,
1508 (2009); Frank Conley, Service with a Smiley: The Effect of E-Mail and Other Electronic Communications on Service of Process,
11 TEMP. INT*L & COMP. L.J. 407, 408, 410 (1997).

®  Danah M. Boyd & Nicole B. Ellison, Social Network Sites: Definition, History, and Scholarship,13 JOURNAL OF COMPUTER-

MEDIATED COMMUNICATION 1 (2007), http://jemc.indiana.edu/vol13/issuel/boyd.ellison.html.\ When posting a comment on a

person‘s profile on either MySpace or Facebook, the user has the option to add a photo, allowing a digital format of a picture or digitally

created or scanned document to be attached to the comment.

MKM Capital Property, Ltd. v. Corbo, No. SC 608 of 2008, at 1-2 (Aust. Cap. Terr. Supreme Court, Dec. 12, 2008) (ordering that plain-

tiff affect service of the default judgment by sending a private message to defendants online to the Facebook pages ). See also Author™s

comment about the difficulty of locating a defendant.

®  See 28 U.S.C. § 1655 (West 2006) (allowing lien notices to be served by publication after personal service cannot be made on an indi-
vidual); CAL. CIV. PROC. CODE § 415.50 (West 2004); see also McKendrick v. Western Zinc Mining Co., 165 Cal. 24 (1913) (hold-
ing a “person” or corporation could be served by publication after diligent attempts to serve defendant personally and after service by
certified mail had been attempted; in this specific case, attempts to serve a defendant personally and by mail were required by statute).

® _Liberty Media Holdings, LLC v. Sheng Gan, Civil Action No. 11-CV- 02754-MSK-KMT, 2012 WL 122862.

™ see Ruchi Sanghvi, Facebook Gets a Facelift, FACEBOOK BLOG (Sept. 5, 2006, 1:03 PM), http://blog.Facebook.com/blog.php?
post=2207967130 (explaining the newsfeed feature, which documents friends* recent activity on Facebook). See generally Help Center:
New Feed and Stream, FACEBOOK.COM, http://www.facebook. com/help.php?page=408 (last visited Jun. 29, 2009) (providing an-
swers to frequently asked questions about Facebook™s news feed and stream features). (2020/3/20 3,k &),

®. See generally Facebook Help Center: Messaging, Messages, Settings and Security, What Happens When | Message Someone?, FACE-
BOOK, https://www.facebook.com/help/580504375298594 “When you send someone a message, it gets delivered to the person’s Fa-
cebook Messages. If the person you messaged has turned chat on, your message will appear as a chat. If they have chat off, the message
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will appear in their message inbox and they will receive a notification. Once the person sees your message, it will be marked as seen.”).
See also Salvador Rodriguez, Facebook Message “Seen” Feature Could Create Awkward Situations, L.A. TIMES (June 5, 2012), avail-
able at http://articles.latimes.com/2012/jun/05/business/la-fi-tn-facebook-seen-feature-20 120531. (2020/3/20 5L ,a)).

- Kevin W. Lewis, Comment, E-Service: Ensuring the Integrity of International E- Mail Service of Process, 13 ROGER WILLIAMS U. L.

REV. 285, 302 (2008) (noting that tradi- tional “means of service have their flaws. The United States Postal Service is vulnerable to

human error, resulting in lost mail and deliveries to wrong addresses. Notice by publication also carries imperfections because it can be

misprinted.”).

M. John G. Browning, Served Without Ever Leaving the Computer: Service of Process via Social Media, 73 TEX. B.J. 180, 181 (2010).
Because defendants had friended one another on Facebook and because they had not utilized privacy settings, “attorneys were able to
match up personally identifiable information on the defendants’ Facebook profiles (birth dates, lists of friends, and email addresses)
with [disclosed] information.” With this information, the attorneys showed that delivery to these Facebook profiles would be sufficient
to give notice to the defendants.

@. Other countries already allow for new technology as an alternative method to serve process on a defendant. In the case of blogger Donal
Blaney, the United Kingdom High Court allowed Mr. Blaney to serve an anonymous defendant via alternative service, which is allowed
under the United Kingdoms relevant statute. See Court Order Served Over Twitter: The High Court has Given Permission for an In-
junction to be Served Via Social-Networking Site Twitter, BBC NEWS (London), Oct. 1, 2009, available at
http://news.bbc.co.uk/2/hi/technology/8285954.stm. The relevant language of Rule 6.15(1) of the Civil Procedure Rules states “[w]here
it appears to the court that there is a good reason to authorize service by a method not otherwise permitted or by this Part, the court may
make an order permitting service by an alternative method or at an alternative place.” The statute also outlines how to make a request for
alternative service, what evidence needs to be presented to the court, and examples of such applications. Examples include an applica-
tion to serve a defendant by text message, with information about where the service documents are located. Civil Procedure Rules: Ser-
vice of Documents, 2009, c. 6, § 6.15 (Eng.); CPR, 2009, c. 9, § 9.1 (Eng.).
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