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Public Interest : Its Meaning and Characteristics Under Islamic
Jurisprudence and Positive Law
Anwar Abu Bakr Karim Amin Al-Jaff
Department of Comparative Jurisprudence - College of Law -
Sulaimaniyah University — Iraq
Email of corresponding author : anwer.kareem@univsul.edu.iq
Abstract:

Credible scholarship should be capitalised upon to allow greater use of the
relevant theses presented to establish the link between Islamic jurisprudence and
positive law. The concept of public interest under Islamic jurisprudence is the
same concept as it is in positive law with some differences. The sole source of
determining provisions of both interests is fundamentally the principles of Islamic
jurisprudence(Osoul al-Figh). Although the fundamental source of the principles
of Islamic jurisprudence is ancientthere are new introductions to the field that
need to be considered .

With respect to law« the majority of the scholarship utilised in this paper is
recent. For instance« constitutionalc administrative« criminalc and others such as
civil law that are fundamental to private dealings< however applicable as a
platform for general implementation. The intersection point in the public interest
between Islamic jurisprudence and positive law is compelling for the legislature.
This is particularly true to protect the essentials of the public including their
dignity and property - fundamentally the public interest taking precedence over
the private interest. In effect what is interpreted as the public interest in Islamic
jurisprudence could be translated as the public interest in positive law .

Worth noting within the concept of public interest and its importance between
Islamic jurisprudence and positive law is the fact that characteristics of public
interest from the spiritual perspective under Islamic law speaks to individuals
more than society while the position of positive law is quite opposite« as the latter
speaks to society more than individuals. For instance« the benefit of Haj or Zakat
refers back to individuals which are the pilgrims and those who pay Zakat
respectively because the reward occurs in the afterlife. Consequently« in positive
law the benefit of public interest refers back to society not the individuals'
themselves: as is the case in the precedence of the public interest over the
private interest in demolishing someone's house to build a hospital.

key words : The concept of public interest . the definition of public interest.

the meaning of public interest in the Sharia. characteristics of public interest. the
importance of interest in the Sharia . Absolute (almursila) interest « the importance
of public interest in the law. Previous Judicial . the authenticity of the public

interest. the legitimacy of the public interest. the balance between public and

private interest in the law and law.
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