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The Role Of The Security Council
In The Matter Of Compensation For International Crimes
Amr Ezzat Mahmoud El-Haw
Public International Law, Faculty of Law, Tanta University
E-mail : dr.amr.elhow.polce@gmail.com

Abstract :

The Relationship between the United Nations represented in the Security Council
and the International Criminal Court based in three bases.

First: The provisions of the International Law and tradition.

Second: The provisions of the Rome Statute.

Third: The provisions of the agreement on Relationship between the United Nations
and the International Criminal Court that based on article (2) of the Basic Statute.

The charter of the United Nations assigned the Security Council to maintain
international peace and security and the charter declared that the Security Council in its
way to achieve this mission act on behalf of the international society and can take the
necessary measures to achieve that goal.

The Security Council has a unique importance between all the systems of the United
Nations as it considered the executive instrument of the organization. It is the main
responsible for maintaining international peace and security-This importance called
some to give it the term of (International Police)as it has the authority to interfere
directly in some international that threaten the conflicts the international peace and
security without waiting for the approval of the states .

The Security Council has an important role in the field of the protection of human
rights and this role became clearer for the beholders at the end of the last century.

The makers of the Rome Statute made sure to authorize the Security Council with
several effective validities related to the crimes within the jurisdiction of the
international criminal court. No one can reduce the effects of those validities in the
work of the court (Positively and negatively) as they related to the essence of the job
that the court does. In order to achieve the International Criminal Justice - It seemed
clear through the actual exercises of the work of the International Criminal Court and
the validities granted to the Security Council in justifying the variation of the opinions of
the Rome’s Commission are on the role of the Security Council. Until the matter settled
at the end that the Relationship between the International Criminal Court and the
organization of the United Nations is in the framework that guarantees to each of them
to do his role to guarantee the international security and peace

The Rome Basic Statute has woven two statutes of the enlightened international
referral to hold the Jurisdiction of the International Criminal Court called by of side of
the International Jurisprudence (Double statute of the legal referral), this statute is a
result of the referral by a state party and the referral by the general prosecutor .....
However, article (13) of the Rome Statute included another side of the referral called by
some (The political referral). It is the referral by the Security Council

The Relationship between the International Criminal Court and the Security Council
formed a big problem resulted from obligations of the Security Council according to the

\AYY


mailto:dr.amr.elhow.polce@gmail.com

£/€ &l ajnl — UgiMilg oAl aa =l

charter of the United Nations from one side and the position of the International
Criminal Court concerning this UN charter on the other hand . Due to the effective role
of the Security Council in maintaining the international peace and security .There is no
way but to give it the right of the referring the crimes that threaten the international
peace and security and fall under the jurisdiction of the International Criminal Court(1).

The Rome Basic Statute succeeded to great extent by entering to the zone of
execution in July 2002. The states parties cannot reconsider in it except after seven
years of its execution. It found mechanism to organize the jurisdiction of the court in
considering an issue that the decision of the Security Council refers it to it according to
chapter seven of the charter of the United Nations. And granted the court the authority
to review its decisions related to jurisdiction and admissibility, but the problem arose in
the possibility that the proceedings of the International Criminal Court interfere in
considering some international crimes with the decisions of the Security Council

The independence of jurisdiction in exercising an authentic and complementary
jurisdiction considered an important factor in keeping the credibility and the legitimacy
of the international arbitrary courts and bodies. Generally, there are two basic factors
that have the extreme importance .Whether in reinforcing the independence of the
courts or decreasing it .These are judicial proceedings that the international courts
follow and the effect that the political systems exercise on the work of the court(1).

The makers of Rome Statute should have satisfied with grating the Security Council
the authority of referring to the International Criminal Court to exercise its judicial
jurisdiction towards it. Especially, those cases that include a threat of international
peace and security , nevertheless, the authority of Security Council must not include
control exercised by the Council towards the judicial proceedings made by the court,
which prove the independence of the international judicial system and guarantees the
correctness of the principles of the judicial proceedings

Keywords : The Security Council, the International Criminal Court, victims of international
crimes, compensation in accordance with the statute of the International Criminal Court,
referral, postponement of investigation and prosecution.
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(3) Gabriele della Morte: Les frontiers de la competence de la cour penal international observation
critiques Revue international de droit penal, Vol/2/2003, p 45.
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The security concil would not perform well if it were forced into a judicial role, consistency is more
important in a judicial body than in a political body the political nature of the security concil would make
it difficult for the security concil to make consistence decisions on aggression the veto power would make
consistency impossible the security concil could not label one of the permanent members an aggressor
even if that member had committed aggression that was in every objective sense, for more blatant and
grievous than the aggression committed by some other state that had been labeled an aggressor.

Mark.s.stein : The security council — the international criminal court, and the crime of Aggression /
university of missouri. st. louis. Dept, of political science phd. 2001 — p.9.
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(1) Mirjan Damska: What is the point of international criminal justice ? vol 83 Chicago law - kent L.
Revieu December 2007 p 329 —361.
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(2) Ruth wedgwood, Harold K. Jacobson L Monroe leigh, the united states and the statute of Rome
A.j.lL, vol 95, 2000, p 124, 127.
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(2) Saudi Arabia ,Bahraim ,Egypt and the united Arab Emirates broke off relations with qatar in the
worst dirplomatic crisis to hit culf Arab states in decades.

5/6/2017 middleeast www.CNN.com :j 5 ASJYI C;j'“ﬂ PEHRVENY
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:““ Arsanjani” 5 55 (Y)

One concern throughout the negotiations expressed mostly by the permanent members of the security
council was the possibility of conflict between the jurisdiction of the court and the functions of the
council.

Mahonoush Arsanjani: The Rome statute of international criminal court AJ.l.L,, Vol, 93. 1999 p. 26
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“Becheraqui”: (5 5 (Y)

En vertu de l'article (16) du statut de Rome ¢le conseil de securite est investi d'un autre pouvoir, celui de
surseoir a une enquete ou a une poursuite penal. En effet il poura demander a la cour penal international
de ne pas engager ou de suspender des enquetes ou des poursuites sar le fondement du chapitre VIl de la
charte des nations unies cette disposition proposee a |'origine pas singapout est un compromise a I'option
exigeant l'autoristation du conseil de securite pour chaque dossier pouvaut etre du dessort de la cour. les
divers projets elabores avant la proposition de singapour se fondaient sur I'atternative suivante la cour ne
peut exerce ¢<ses pouvoirs si le conseil securite ne l'autorise pas ....... En l'occurrence les conditions
d'exercer de la competence de la cour consistaient dans la vote en faveur de I'action de cette jurisdiction
international pas la majorute des members du conseil de securite et en particulier par I'absence de
I'exercice du veto par un de members permanents.

Doreid Becheraoui : I'exercice des competences de la cour penal international op. cit. p.21

—elis

Mauro politi: Le stalut de Rome de la cour penal international le point de vue d'un negociateur R.G.D.1.P,
1999, 4, p818 — 820.
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United Nations diplomatic conference of plenipotentiaries on the establishment of an international
criminal court / Rome, Italy 15 June — 17 July 1998, Document / Conf. 183/2 — Report of the preparatory
committee ou the establishment of an international criminal court, p. 24 Articlr 10/ Role of the security
council, relationship between the security concil and international criminal court.
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(3) Yuval Shany: Assessing the effectiveness of international court: A Goal Based Approach 106, Am. J.
Int'l. L 225, 226 (2012 )
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(2) Memoire de Dea: Le role du conseil de securite dans la procedure devant la coure penal international
droit international et organizations internationals - Annee universitaire 1999 — 2000 p 71.
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Philipe Wechel : La cour penale internationale “ presentation generale “ revue generale de droit
international public. A. pedone. paris. No4, 1998. p. 991.

Zcq-bdﬁis

Sayeman Bula — Bula, la cour penal international et ses rapports avec le conseil de securite des nations
unis Revue Africaine de droit international public 2-4, aoute, 1999 — pp330 — 331.
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(2) (A/Conf/49/10)

Report of international law commission on its forty-sixth «Draft statite at. p. 85 Art 23(3) of the draft
statute for an international criminal court of the international law commission (ILCdraft statute)
reads follows: vo prosecution may be commenced under thus statute ausing from a situation which
is being dealt with by the security conciles athreat to or beach of the peace or an act of aggression
under chapter VIl of the charter, unless the security concil otherwise decided.

S gt Sy 3 gama 5 555 6y S
Par contre selon la proposition de singapour adoptee en definitive par le Statut de Rome la Cour
penale internationale ne peut agn si le Conseil de securite en decide ainsi. Ainsi, le vote du Conseil,
au lieu de permettrre I'actiyation de la Cour. lui empeche I'action Le droit de veto se transforme
donc en instrument de garantie (C'est le cas par exemple d’un veto oppose par un de members
permanents de conseil de securite contre la volonte de la majorite du Consil qui envisage la
suspension de l'activite de la volonte de la majorite de la majorite du Conseil qui envisage la
suspension de I'activite de la Cour.
Mahmoud Cherif Bassiouni La Cour penale internationale: histoire des commissions d’enquete

internationale et des trrbunaux penaux internationaux <3eme edition ouvrage redige en arabe.
Egypte. 2002. p. 165 et s.
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(2) Gabriele. Della morte: les frontiers de la comptenece de la cour penal international observation
critiques, Revue international de droit penal, vol/2/2003 p. 45.

(3) Le pouvoir donne en vertu de l'article 16 du statute de Rome au conseil de securite de surseoir a
enqueter ou a poursuivre tend a reconnaitre a un organ politique un droit de controle sur les
activites d’un organ Judicaire face a une possibilite d’'un conflit entre les interest de la Justice
international et ceux du maintien de la pax et de la securite. on a choisi de sacufier les
premiers et garanter les seconds.

Doreid Bechraoui : L'exercice des competence de la cour penal international: op, cit p 21, 22.
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(1) Dr Mahmoud Cherif Bassiouni ‘ Per I'istituzion de | tribunale penale international permamemte nel
1998. No peace without justice (ed) Roma — 1997 p 68.

(2) Beate Rudolf: “Considerations constituionnelles a propos de I'etablissement d’une Justice penale
international revue de droit del’homme. puf. paris. No39 — 1999 p. 467.
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(4) loannis perz: La Justice penal international a I'eprouve de maintien de la paix: apropos de la relation
entre la cour penal international et le conceil de securite rerue belge de droit international, vol / 39
2006 p. 83-84.
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(2) Arnaud poitevin cour penal international: les enques tes et faltitude de procureur, rerue des
fundament aux No 4. 2004 P. 6.
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(1) Flavia, lattanzi, Competence de la cour penal international et consentement des etats, Revue
General de droit international public, vol / 103. No2, 1999. p44.
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B. Stern: l'annee des nations unies — problemes juridiques, questions de paix et de securite, A.F.D.l, vol,
LVI, 2010, p 347: 353.

:“ Becheraoui” J si 5 (Y)

Aussi, sur le fondement ce type d’agrumentation le Etats parties au statut de Rome se sont proposition en

Faveur du maintien des proposition qui attribuent en pouvoir de sursis au conseil de securite Il en resulte

que face au risqué eventual d’une utilisation polotique des instruments judicaires internationaux. le statut

de Rome a mis en plac un controle du meue type (un controle politique).

Doried Beheraoui: L’exercice des competence de la cour penal internationale ; op cit. p. 22.

(3) serge sur, Vers une cour penal international la convetion de Rome entre les ONG, et le conseil de
securite, revue generale de droit international public. A depone. paris. tome 103 NO1 1999 p.44.
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(1) Serg Sur: Vers une cour penal international op. cit 44, 45
(2) william A schabas: La cour penal international, un pas de plus contre I'impunite, seminaire virtuel de
phil osophie de droit mortrel le 9/12/1999 p. 446.
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: ““Julien Detais” J 45 (1)

L’administration amircane menace japposer son veto au renouvellement du manduat de la polcie
des nations unies en Dasnie — Herzegovine et depose parallelement un project de reslution le 19 juin
2002. Celui — ci a ayaut pas ete adopte. comme annonce les etates — unies s’opposent a I'extension
pour six mois, du mendat, des forces des nations unies en Bosine, Herzegovine .

Julien Detais: Les Etates unies et la cour penal international revue des droit fondamentaux, No3
Janvier — decembre 2003, p . 38

c\vqup c&L«: C>-J.,o 45\.:3_5.0\ £§L>J\ ;\M u.pw\ rw\ Zg..é:“." .L.O JLQS )J.be 9‘,3 . Z@-b giUJS
Ve o
(2) Coatition for the international criminal court, compliation of documents on UN security council

resolutions 1422/1487 at |.Available at :
http: // www. Icchnow. Org .
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