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The Harm caused by the judicial Division
and its emergent Consequences

By: Abd Al-Nasir ibn Khidr Milad
Majoring in Jurisprudence and its Principles, Faculty of Islamic Sciences -
Al-Madinah International University, Malaysia

Email: abdul.nasir@mediu.edu.my

Abstract

The honorable Islamic Sharea includes everything that meets the
needs of the people, removes the hardships facing them, and removes
all things that could cause contention or lead to discord. Islamic
Sharea, which is tolerant in its rulings and intentions, has been keen
on preserving the bonds of friendliness and compassion among
people. When those bonds are between partners who possess a lot in
common, the division and distinction of each share so that every right
holder gets his due share and assigned right so that he becomes free
to do whatever he wants. However, this judicial division may cause
harm, and an emergent order may arise. This research is designed to
clarify the types of harm that prevent the division as well as usufruct,
or lead to decrease the value or both. Then, the research displays the
dominant opinion regarding the division that leads to such harm,
whether it is public or private harm. In addition, the research deals
with the symptoms affecting division that may arise after its
completion and that requires full legal treatment through clarifying
the stance of Sharia in this regard. These symptoms involve the
mistaken division, injustice, and entitlement after division and the
appearance of a defect, debt or will after the division. The research
has sought clues from the Noble Qur'an, the Noble Prophet's Sunnah,
and the accredited opinions of scholars. The research has found out
a set of results. The most important of which is that it is not
permissible to carry out any division that may inflict corruption even
If it is agreeable because it involves disperses and wastes money
which is one of the five necessities in Islamic law.

Key words: Division - judiciary - will - debt- harm.
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