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Autonomous Weapons Systems In Light Of The
Principles Of International Humanitarian Law
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Autonomous Weapons Systems In Light Of The
Principles Of International Humanitarian Law
Hosni Musa Mohamed Radwan
Department of Public International Law, College of Law,
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E-mail: H.mohamed@ku.edu.bh
Abstract:

One of the most important characteristics of modern
warfare is the excessive use of weapons powered by artificial
intelligence in military operations which used to identify,
select, and destroy targets without human intervention. It is
identified as Autonomous Weapon Systems.

The wuse of such Weapons lead to significant
controversy among decision makers, experts, and legal
scholars. They worry that such systems may never operate in
compliance with the fundamental principles of the
international humanitarian law.

This study addresses the key issues raised by
autonomous  weapon  systems under international
humanitarian law.

Keywords: Autonomous Weapon Systems, Atrtificial
Intelligence, international humanitarian law.
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" AUTONOMOUS FUNCTIONING refers to the ability of a
system, platform, or software to complete a task without human
intervention, using behaviours resulting from the interaction of computer
programming with the external environment. " Maggie Gray&Amy Ertan
Artificial Intelligence and Autonomy in the Military: An Overview of
NATO Member States’ Strategies and Deployment, The NATO
Cooperative Cyber Defence Centre of Excellence (CCDCOE)2019.P9. .
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VINCENT BOULANIN: Mapping the development of autonomy in
weapon systems A primer on autonomy , STOCKHOLM
INTERNATIONAL PEACE RESEARCH INSTITUTE, 2016 ,P3. ;
-
JEFFREY S. THURNHER: Means and Methods of the Future:
Autonomous Systems " Targeting: The Challenges of Modern Warfare ",
Asser Press,The Hague, The Netherlands, 2016,P180.
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" An autonomous system is capable of understanding higher-level intent and
direction. From this understanding and its perception of its environment, such a
system is able to take appropriate action to bring about a desired state. It is
capable of deciding a course of action, from a number of alternatives, without
depending on human oversight and control, although these may still be
present. Although the overall activity of an autonomous unmanned aircraft will
be predictable, individual actions may not be. ™ Joint Doctrine Note 2/11: The
UK Approach to Unmanned Aircraft Systems, Ministry of Defence, UK, Y+,
Para205.
Al sl e iy pell G el - Y
“‘weapons systems that are capable of carrying out tasks governed by IHL in
partial or full replacement of a human in the use of force, notably in the
targeting cycle”,
Wil el 1 e Abdad (8 (5 e guad) o) ) By 8 2 sk
“ Such a working definition is inclusive, accounts for a wide array of system
configurations, and allows for a debate that is differentiated, compliance-
based, and without prejudice to the question of appropriate regulatory
response. Indeed, the proposed working definition is not conceived in any way
to single out only those systems which could be seen as legally objectionable
or otherwise requiring regulation. At one end of the spectrum of systems falling
within that working definition, States may find some subcategories to be
entirely unproblematic, while at the other end of the spectrum, States may find
other subcategories unacceptable. As discussions advance, this working
definition needs to evolve to become more specific and purposeful.”

UN.DOC.CCW/GGE.1/2017/WP.9,P6,Para29.
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“‘Autonomous Weapon System: A weapon that, without human
intervention, selects and engages targets matching certain predefined
criteria, following a human decision to deploy the weapon on the
understanding that an attack, once launched, cannot be stopped by
human intervention”.UN.DOC. CCW/GGE.1/2017/WP.2, P1,Para5.
4l sie g 3aniall aedl g IV & sall e dalic 483
https://undocs.org/ccw/gge.1/2017/WP.2
Advisory Council on International 4lsall o s3all s LY Gulaall (5 58 taal ) -
bl u_q Coatl gell Ll pall g A STl 3 gdiall ?“" s 2 s Affairs (AlV)
kgl (ol aSaill dalall 5 Jusdil) 43503 dalu) g g il g o Al
Advisory report No. 97 AlV/ No. 26 CAVV, October 2015.
4l gie 5 Gulaall (35 ySIY) a8 sall o dalia (s 5idl)
https://www.advisorycouncilinternationalaffairs.nl/documents/publication
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https://cd-geneve.delegfrance.org/
=l - '
European Parliament resolution of 12 September 2018 on autonomous
weapon systems (2018/2752(RSP)), Official Journal of the European
Union, C 433/87, Para B.
http://www.europarl.europa.eu/doceo/document/TA-8-2018-
0341_EN.html
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Al el & 4 els G35 Y4 VA Lle Department of National Defence(DND)
e aly
"Systems with the capability to independently compose and
select among various courses of action to accomplish goals based on its
information and understanding of the world, itself, and the situation".
Sl il e Y)Y ale Jadall 4003 Aalul) s il e
"fully autonomous weapons systems' refer to weapons that would
search for, identify and attack targets, including human beings, using
lethal force without any human operator intervening. "
i S sl e YoV ale Wl il ga Lgid e
"A weapon that, without human intervention, selects and engages
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The International Tribunal shall have the power to prosecute
persons violating the laws or customs of war. Such violations shall
include, but not be limited to: (a) employment of poisonous weapons or
other weapons calculated to cause unnecessary suffering;.
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William H. Boothby: Conflict Law - The Influence of New Weapons
Technology, Human Rights and Emerging Actors, Op.Cit, P172.
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ICJ: Legality Of The Threat Or Use Of Nuclear Weapons,

Advisory Opinion Of 8 July 1996, P257, P78.
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International Humanitarian Law, , Volume 1. Rules, Cambridge

University Press, 2009, 240.
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“....autonomous weapon systems are not unlawful per se. Their
autonomy has no direct bearing on the probability they would cause
unnecessary suffering or superfluous injury, does not preclude them
from being directed at combatants and military objectives, and need not
result in their having effects that an attacker cannot control. Individual
systems could be developed that would violate these norms, but
autonomous weapon systems are not prohibited on this basis as a
category.”

Michael N. Schmitt: Autonomous Weapon Systems and
International Humanitarian Law: A Reply to the Critics, Harvard National

Security Journal Features, 2013, P35.
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" This fundamental principle of the law of armed conflict, most recently
reiterated in the first Protocol of 1977, is a well established and uncontested rule of
international law. It applies to the use of any weapon old or new, existing or to come,
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amenable to discriminate use, directed only against military personnel and objectives;
they are constitutionally (i.e. by their physical nature) "indiscriminate" in their effects.
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Marco Sassoli: Autonomous Weapons and International

Humanitarian Law: Advantages, Open Technical Questions and Legal

Issues to be Clarified, Op.Cit, P331.
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"If for military reasons immediate action is necessary, and no delay can

be allowed the enemy, it is understood that the prohibition to bombard

the undefended town holds good, as in the case given in paragraph 1,

and that the commander shall take all due measures in order that the

town may suffer as little harm as possible."
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"distinction between military and civilian persons and objects is the
central rule, and precautionary measures are actions prescribed to
ensure adherence to this rule, in effect making precaution inextricable
from distinction.”

Jonathan David Herbach: Into the Caves of Steel: Precaution, Cognition
and Robotic Weapon Systems Under the International Law of Armed
Conflict, Amsterdam Law Forum, Vol. 4, No. 3, 2012, P9. .
-
Jean-Marie Henckaerts and Louise Doswald: Customary
International Humanitarian Law, Volume I: Rules, Op.Cit, P51.
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"...the changing nature of 21st century armed conflicts. Targeted
enemies are more mobile, more difficult to identify, and are often
ensconced among the civilian population within populated urban areas,
a situation in which the elements of the principle of precaution are of the
highest importance" Jonathan David Herbach: Into the Caves of Steel:
Precaution, Cognition and Robotic Weapon Systems Under the

International Law of Armed Conflict, Amsterdam Law Forum, Op.Cit, P4.
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Marco Sass6li:  Autonomous Weapons and International
Humanitarian Law: Advantages, Open Technical Questions and Legal
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Hostage Case, United States v List (Trial Judgment) (Nuremberg
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Military necessity, as understood by modern civilized nations,
consists in the necessity of those measures which are indispensable for
securing the ends of the war, and which are lawful according to the
modern law and usages of war. )
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Military necessity does not admit of cruelty -- that is, the infliction
of suffering for the sake of suffering or for revenge, nor of maiming or
wounding except in fight, nor of torture to extort confessions. It does not
admit of the use of poison in any way, nor of the wanton devastation of a
district. It admits of deception, but disclaims acts of perfidy; and, in
general, military necessity does not include any act of hostility which
makes the return to peace unnecessarily difficult.
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"The Court considers that the provisions of the Hague Regulations have
become part of customary law, as is in fact recognized by all the participants
in the proceedings before the Court. " I. C. J. Reports 2004, p172, Para89.
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"Finally, destruction, capture or neutralization must offer a definite
military advantage in the circumstances ruling at the time. In other
words, it is not legitimate to launch an attack which only offers potential
or indeterminate advantages. Those ordering or executing the attack
must have sufficient information available to take this requirement into
account; in case of doubt, the safety of the civilian population, which is
the aim of the Protocol, must be taken into consideration.”,Commentary
on the Additional Protocols to the Geneva Conventions, International
Committee of the Red Cross , Geneva 1987, P636, Para 2024.
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"A weapon which is not covered by existing rules of international
humanitarian law would be considered contrary to the Martens clause if it is
determined per se to contravene the principles of humanity or the dictates of
public conscience.", A Guide to the Legal Review of New Weapons, Means
and Methods of Warfare, International Committee of the Red Cross, Geneva,
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customary law, it can still be found unlawful if it contravenes the
principles of humanity or the dictates of public conscience.", Losing
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Rights Clinic (IHRC) at Harvard Law School, 2012, P26.
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".... the clause applies only in the absence of treaty law. In other
words, it is a failsafe mechanism meant to address lacunae in the law; it
does not act as an overarching principle that must be considered in
every case."

Michael N. Schmitt: Autonomous Weapon Systems and
International Humanitarian Law: A Reply to the Critics, Harvard National
Security Journal Feature, 2013, P32.
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"The principles referred to in the Martens Clause do not,
however, “constitute additional standards for judging the legality of
means or methods of warfare” and caution is therefore required before
seeking to argue for the existence of a specific customary rule
exclusively based on those principles applied to new technological
circumstances. " William H. Boothby: Conflict Law -The Influence of
New Weapons Technology, Human Rights and Emerging Actors,
ASSER PRESS, The Hague, The Netherlands, 2014, P89.
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"To suggest that the Martens Clause provides an additional legal
criterion for assessing the legitimacy of means or methods of warfare is
also incorrect.”, 1bid, P443.
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