4 ) Ay jad) ASlanl)

b daals
Ay asiadl g <l g
() i) ‘u.é

ey o ) o] (9 i g i i ¥
“w'f' & o ' i lo . m
- Golibil a3 v 3 Gt i -

Alas |

seBa A G e ) ) gAY
dph daalan 4dlad) o gladl g ula¥) Aulsy

-\¥ie .



%dﬁ@g&aﬁhbél@lﬂ‘ Qiu-gé\m‘ JJBJAC}APMY‘QAJJ&@YJS\ ke

=Yyt -



LilgBa - il )Y Ughty ¢y g3l g day ) A0S Ao
"D g Al s ) a¥ oYY Dl g pdall g gl 1) aamd)

- \riv.



%m@;\.‘aﬁhbél@s‘pﬂ Q&d-gébﬁ:\u\ J#wﬁmy‘gﬁdﬂgﬁy.ﬁ\ ke

géb.a.ﬁu\ JJB.'\A e eﬁ.w‘i\ gé L_i)aﬂ gJYﬁ\ Jlie )
- 4383 Atal A 3 Wad gadl il -
e daaa JulA 0 e )
Busiall Abaall ¢ Aph daaly ALadY) aglally Y AdS (§l 8RN aud
dg0 grd) Ay ) ASlaallc
imadhar@taibahu.edu.sa :4s SN 4 .l
ibrahim_mazhar@hotmail.com

s&anl) (adla

AN & D) 8 LY Al ;Qgg}m“y\j clesdll gal ) jiall yad
UJALAAM wx.lw L ‘..\A} 64.1:))&) 4:1\).31_1 JL@:\AY\} ‘&L&A‘g\} 62.)}.\.\3\ M\} a.jﬂ\
A gl 5 48l alad Jyshall o)l sae o ol seall g elgil) il 4y GBlaii Lo
e g sall 5 Y ghaall (8 ol g Lol Jal die 3 el 48l )il 4isa Lo
el 5 sl Jia ol Ayl

Glaiall B i) bl e adlaall aley LS - (38 puiisal) (e apaell o V)
AV L) Ll pe B8 Y iy o5y Ry dadll agle 5 aslly
Jlsay duals dlic 5 alaial agd IS Cpall (4 pitad) o0 ey (s jaliasy alSaY)
IS sl s als Gy ysa SVl (5 el Ll (e 43 Tl Lay RS RE]
A Y 5 oDl 8 Ay il 5 4l o gley (Blaiall 1 pnuy) Sall & Al il Jale
asdll Jsa aneiall adlyyhaig ol 55 e oAy sam (e il (e aal
ol gt

Lo Jon 4ty plas & oy Hll 5 4dally ddags jall Cald by ylai Hladl g aal Jal
Sy Al Al g drg il aliadd dmu gl Ay kil Gl (8 jedl (o 5HEl) slaud
skl AS) ga g a8l gl B plse @il )3 Cand dgale g )l Ay jaian ) g 55 450 50l
8 Aol ol lae dpalall 4l Sy aainally dng il g 48l Loy )y cchlanioall g
Lz )W) Al ) Gl ey s (asl) cnall e 48 ol s cala DU JlaY)
ciy Lot o dee lls (Goall) Dl DA e 4dlSal Lesa Jind il
L) paa

amay 4313 x g Ll ales y ccipal) AVD (8 dpes sl g jall (B
Ll Oy (ege Oy Eiy Gaad (8 ALl gy LS (Al o sll)
et 5 cleliina 5 a DY) 8 dagidll il

=YYIA -


mailto:imadhar@taibahu.edu.sa

Ailgha - il HaY) Ugdny ¢y gl g day pdd) 4408 Al
A s Al " I eyl aY ¢ Y Y Alad g sdall g gl ) asl

Oe Aalail y SSaT JERY Dl g S W) Dy B Capall oy & Y
W e 5 by sill alSals ¢ Aluball s ¢ sl g ¢ e sl o5l s cdalall Cal ey
Al 3 5al 8 da0ls culS eV o2a S o Jlie) e Sl a il )
238 S e (oDl qo pill aliiul Ul dulae W el aad CulS Cuny Ll ga L
Atalai] 5 adSal leie (K85 diulaa W) jef b jlie) e dadaty)

4l g5 a5k JYaid Aaltie de e 4l g o bl Caall o) 1Ll
ASaY) ) alladl 8 aalsall (3lalie Calisn b s 5 Lo JS JUaals 4 32ELY)
D) (Ao (8 (385 A8l JY ALY Jalaty Augsal) Aalaty)

eVl Calile 4 assle s a8l oale sl Oiagll (pda Gty
L) el e Unld muayy edliine ciidihy Godh, @bl ciiball
ady &8 o) dmy caDlal) 4Bl o dall 138 Apend 8 s Y ddliaall cllball
Ada g
Bl iy gkl el B lgasBl A5, il Cald aw b Juu By
Al i) Al a2 Canll 138 (i el S5 o Bad) 0 sHal) Lalaw DY)
LS« ) O Cayad) DA (san peaa gl 5 caDlYl 8 gl o sgde (e (Ul LS
el A pumgay dudde dungia 385 Calalls AYL cals &k Eadl 80
Ols cadall) o jlaie) 5 oyl adl o) cals 4y ) dallie diia i ol Ll Call
A mgia ) Anpmaa Al e i ol adyy
(9 piin) caadl) d}..a\ cem}!\ ‘_g s yall cCayll AV o yall :\...QM\ Silalsl)
A8 i) il ) (il (3 pditnal) ¢ cadbuY) 48l 5 (3 Y|

= \ria .



%m@;\.‘aﬁhbél@s‘pﬂ Q&d-gébﬁ:\u\ J#wﬁmy‘gﬁdﬂgﬁy.ﬁ\ ke

Denotative Considerations of "Urf in Islam from an
Orientalist Perspective

: Schacht as an Example A Critical Analytical Study
Ibrahim Khalil Mohammed Madhar
Department of Orientalism, Faculty of Arts and Humanities,
Taibah University , Medina , Saudi Arabia.
E-mail : imadhar@taibahu.edu.sa
Abstract:

Praise be to Allah, and peace and blessings be upon
the Last Prophet:

It is well-established among scholars of Islamic
jurisprudence and its principles that the sources of Islamic
legislation are the Qur'an and Sunnah, as well as the
consensus of jurists and the exercising of ijtihad, with all its
instruments and restrictions. This is a fact known by Muslims
and stated in the literature of Islamic jurisprudence and its
principles written by scholars throughout the long history of
studying these sciences. It is also the opinion of official
schools of Islamic jurisprudence, stated in lengthy volumes
and encyclopedias as well as in other publications and
manuscripts.

However, many orientalists, as evident from their works
related to jurisprudence and the sciences of Islamic Shari'a,
held views and theories that do not agree with the Islamic
specifications regarding the sources of its legislations. One of
the most prominent orientalists who gave special attention to
Islamic jurisprudence and its issues is Joseph Schacht. He
had a major influence on orientalist thinking regarding the
study of Islamic jurisprudence and Shari'a. Hardly was there
an orientalist who followed him and was not influenced by his
multiple theories about jurisprudence and the history of
legislation .
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Schacht’s most insidious and significant theory related
to Shari'a and jurisprudence may be the one pertaining to
what he calls “conventional law.” It is an expansive theory of
the sources of Shari'a, which aims at ignoring the revelation
as a the ultimate source of legislation and attempting to arrive
at the legal rulings intended by the Legislator through
independent reasoning and its instruments. Schacht’s theory
is based on a materialist ground as the source of the law; the
justification for this attitude is to adapt figh to new
developments in the world and to link jurisprudence and
Shari’a to society and its material components. This rules out
the principle of submission in the following of Shari‘a
legislations. This view separates jurisprudence from religion
(revelation), giving it a more materialistic basis from which
tenets are derived. In fact, he derives tenets from people’s
"Urf (customs and tradition) freely and without restrictions.

The expansive application of the implications of "Urf, to
the extent of making it a system of its own, which Schacht
calls “conventional law,” includes the realization of two goals
that involve the beginnings of Islamic legal studies and their
future:

The first one is asserting that at the onset of Islam, the
application of the principle of "Urf was a bridge through which
tenets and regulations from pre-Islamic pagan customs,
Roman, Greek, and Sassanid laws, as well as Torah
legislations, considering that all of these systems were
common local conventions in the Arabian Peninsula and its
surroundings, passed to the Islamic legal system. Therefore,
the Islamic legislation had based its tenets and regulations on
these systems because they were local conventions.

The second one is asserting that convention, being a
permanent source of legislation, should be employed by
taking all that is commonplace throughout the Muslim-
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inhabited regions in the world and integrating it into the tenets
and the regulations of the jurisprudence, justifying this
practice by claiming its conformity with the conventional
Islamic law .

By achieving these two goals, the history of
jurisprudence and its sciences melts into past religions and
conventions, and their future is lost. Moreover, jurisprudence
becomes a mixture of the customs and traditions of different
systems and religions. After such distortion, labelling this
mixture “Islamic jurisprudence” can hardly do any further
harm.

For this purpose, Schacht imposed a certain view,

which he called “conventional law,” in explaining the evolution
and development of Islamic jurisprudence. This study reviews
this orientalist view, demonstrating the huge difference
between the concept of "Urf in Islam and Schacht’s view. In
addition, it discusses Schacht’s theory by providing counter
evidence, following an objective and scientific method. The
researcher hopes this study clarifies the fact the Schacht's
view of "Urf contradicts the Islamic position and that it is not
based on correct evidence or sound methodology.
Keywords: Urf , Denotative Considerations of "Urf, Urf in
Islam, the principles of jurisprudence, Orientalism, orientalism
and Islamic jurisprudence, orientalist Schacht, Orientalist
Perspective.
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